
  Vol. 72, No. 1                      Philadelphia Bar Association Quarterly Magazine                        Spring 2009

 The PhiladelPhia

lawyer

30th Annual Bar Run 
Benefits the Support Center for Child Advocates

The State of 
Child Abuse and 
Child Advocacy

By  Frank Cervone



©2
00

7 
Ca

rt
ie

r

18K yellow gold 42 mm case and bracelet.
Self-winding mechanical movement, 

Cartier calibre 049 (21 jewels, 28'800 
vibrations per hour), date aperture. 

Blue sapphire cabochon set on a fluted 
crown. Silvered opaline guilloché dial.
Rounded scratchproof sapphire crystal.

NEW WESTLAW PEOPLEMAP

© 2009 Thomson Reuters  L-346061/1-09

Thomson Reuters and the Kinesis logo are trademarks of Thomson Reuters.

BETTER RESULTS FASTER.

JENNY SMITH DOESN’T SEEM WORTH SUING.

UNLESS YOU KNOW SHE’S ALSO JENNIFER KAMINSKI,
THE REAL ESTATE HEIRESS.

Need to know who’s who in a potential lawsuit? Westlaw®PeopleMap is the new

tool that quickly helps you learn about people and their relationships to assets,

public records, legal filings – and other people. Before you’ve even started your

research, PeopleMap has made relevant connections between people from 

billions of records across the country. So you can find out what you need to

know now. Westlaw PeopleMap: what’s in a name might surprise you.

To learn more, visit west.thomson.com/peoplemap or call 1-800-762-5272.

L-346061_szA.qxd  1/21/09  9:24 AM  Page 1



©2
00

7 
Ca

rt
ie

r

18K yellow gold 42 mm case and bracelet.
Self-winding mechanical movement, 

Cartier calibre 049 (21 jewels, 28'800 
vibrations per hour), date aperture. 

Blue sapphire cabochon set on a fluted 
crown. Silvered opaline guilloché dial.
Rounded scratchproof sapphire crystal.

NEW WESTLAW PEOPLEMAP

© 2009 Thomson Reuters  L-346061/1-09

Thomson Reuters and the Kinesis logo are trademarks of Thomson Reuters.

BETTER RESULTS FASTER.

JENNY SMITH DOESN’T SEEM WORTH SUING.

UNLESS YOU KNOW SHE’S ALSO JENNIFER KAMINSKI,
THE REAL ESTATE HEIRESS.

Need to know who’s who in a potential lawsuit? Westlaw®PeopleMap is the new

tool that quickly helps you learn about people and their relationships to assets,

public records, legal filings – and other people. Before you’ve even started your

research, PeopleMap has made relevant connections between people from 

billions of records across the country. So you can find out what you need to

know now. Westlaw PeopleMap: what’s in a name might surprise you.

To learn more, visit west.thomson.com/peoplemap or call 1-800-762-5272.

L-346061_szA.qxd  1/21/09  9:24 AM  Page 1



2   the philadelphia lawyer   spring 2009

Departments

4    From the Editor by Peter F. Vaira  
Super Lawyer

6   Readers’ Forum

8   Briefs and In Memoriam  

13 Ethics by DaViD i. GrunFelD anD eVie boss CoGan 
         Ethical issues in conservatorships. 

48  Technology by Daniel J. sieGel

          Software and online services make saving and restoring your 
data a simple task.

54 Book Review by MiChael KoPtiw

       David Allen’s Making It All Work

56 That Was Then - 1979
        A look back at Law Day 1979.

The PhiladelPhia

lawyer
conTenTs

Features

15  The Eyes Have It 
          A torn retina could lead to the loss of sight in an eye without 

immediate action.  
         by MiChael J. Carroll

21  The Commerce Court’s First Decade
          Philadelphia’s Commerce Case Management Program has 

made the courts and legal community recognized national 
leaders in developing the best and most efficient methods for 
litigating business disputes.

         by lee aPPlebauM

27   The State of Child Abuse and Child 
Advocacy

          Although statistics point to an increase in child abuse, there is 
reason for optimism that this trend will reverse.  

       by FranK CerVone

31   Bar Association 5K Run/Walk Marks 
30th Year

        The annual fund-raiser is going strong.
        by JeFF lyons

33   Question of Authority
         Andrew Patel defended Jose Padilla, suspected of plotting a 

dirty bomb attack in the United States.
        by May Mon Post anD MarK FraneK

39  Almost Lost in Translation
          How a U.S. Army translator nearly lost his chance at American 

citizenship while on duty in the Middle East. 
         by auDrey a. allen

45  My Most Unforgettable Character 
Said No

         In history, literature and in life, some of the most interesting 
characters can be the bad guys.       

        by MiChael J. Carroll

Vol. 72, No. 1                       Philadelphia Bar Association Quarterly Magazine                          Spring 2009



The PNC Financial Services Group, Inc. (“PNC”) provides investment and wealth management, fiduciary services, FDIC-insured banking products and services and lending and 
borrowing of funds through its subsidiaries, PNC Bank, National Association and PNC Bank, Delaware, which are Members FDIC. PNC does not provide legal, tax or accounting 
advice. ©2009 The PNC Financial Services Group, Inc. All rights reserved. Investments: Not FDIC Insured. No Bank Guarantee. May Lose Value. ADV PDF 0209-002

CALL 215-585-5438 OR VISIT pnc.com

Trusts & Estates  |  Wealth & Retirement Planning  |  Investment Management  |  Private Banking Services

We have financial solutions 
for everyone in your law firm.

Even your clients.

When it comes to finances, we can provide you, your clients 
and your firm the right solutions based on a sound 

understanding of each unique situation. From escrow and 
cash management services for your firm, to wealth planning 
and investment management for you and your clients, we can 

handle all of your financial needs for the road ahead.



from the editor

Super Lawyer
B Y  P E T E R  F .  V A I R A

L ast year, this magazine ran the following fictional news 
story that I wrote about an advertising campaign soon 
to be conducted by fictional Galaxy Legal Magazine.  The 

prospectus to be sent to members of the bar read as follows:

Dear Super Lawyer:

Congratulations on being voted a Super Lawyer. Your tal-
ents and achievements place you far above this rating, now 
shared by thousands. Our qualified review committee has se-
lected you as a Galaxy Lawyer, a very limited class.  These 
are Super Bowl, All Star Game, Olympic class lawyers. 
Galaxy lawyers serve only the most lucrative clients, 
Fortune 100 Companies, and the most powerful ex-
ecutives in the country. 
 
Galaxy Magazine will be published only once a year 
with our selection of Galaxy Lawyers. This publica-
tion will leave the Super Lawyers in the equivalent of 
the minor leagues.

Hurry now and place your personal ad, 
which will include a CD interview 
of you and a photographic review of 
your office. Your ad entitles you to a 
consult with our marketing special-
ists who will render advice on proper 
dress for the interview and the most 
effective interview technique. The 
cost of $50,000 is tax deductible.  

Unfortunately, this tongue-in-cheek 
comment comes close to reality. Law-
yers, long removed from the promo-
tion and advertising world, have be-
come welcome targets for marketing 
programs. The Super Lawyer venture is 
one of the most successful.  Hundreds 
of lawyers display the Super Lawyer 
designation on their web sites, and many 
pay the extra fees for personal write ups 
and photographs. The diploma and bar ad-
mission certificates have become passé dis-
plays for the office wall. The Super Lawyer 
certificate, or similar awards, have taken their 
place. One Pennsylvania law school lists the 
names of its graduates who have been desig-

nated as Super Lawyers on its web site and promotional brochure. 
The fictional Galaxy Lawyer is a comment on how far this concept 
can go. What do the clients think? Is this an effective recognition for 
lawyers?  We would like to hear from members of the bar with an 
honest appraisal of these evaluative programs. We would welcome 
comments from clients, and perhaps Super Clients regarding these 
programs. Let us hear from you.

We appreciate that our readers are responding to the Reader’s Fo-
rum. In this issue, a contract attorney explains that contrary to popu-

lar belief, contract attorneys are not drones who sit in windowless 
offices reviewing documents. She makes a good case why 

contract attorneys are necessary, they provide unique ex-
pertise, and they offer flexibility.
 
If you have an issue – legal, political, social – that re-
quires comment, please feel to send it to The Philadel-
phia Lawyer Reader’s Forum. We have more than 12,000 

readers, and your thoughts will be well circulated.

Peter Vaira, editor-in-chief of The 
Philadelphia Lawyer, is a partner at 
Vaira & Riley, P.C. His e-mail address is  
p.vaira@vairariley.com 
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You’re probably an expert in a number of
fields—but case management may not 
be one of them. That’s why Intervention
Associates is here. Since 1986 we’ve been
serving older adults, the chronically mentally 
ill, and physically disabled adults and children
by assisting with:

• Assessments
• Crisis Intervention
• Home or Facility Care
• Information/Referrals
• Advocacy

1777 Sentry Parkway West, Suite 210 Dublin Hall
Blue Bell, PA 19422
(610) 254-9001 • 1-800-254-9708

Wish you had someone
to help resolve client 
social services issues?

www.interventionassociates.org

 want to get Published in

The Editorial Board of The 
Philadelphia Lawyer maga-
zine welcomes submissions 
from attorneys and other pro-
fessionals who wish to share 
their expertise on law-related 
topics.
 
Articles must be original and 
previously unpublished.
Manuscripts should adhere to 
the following word counts:

 *  Major law-related 
       articles: 2,000 words
 *  Other law-related 
      features: 1,000 words
 *  Fiction: 1,200 words
 *  General interest: 1,200 words
 *  Practice areas: 750 words
 *  Essays or humor: 500 words
 *  Book reviews: 500 words

For more information 
about submitting articles, 

e-mail: tplmag@philabar.org.

Save the Date

The Young Lawyers Division is look-
ing for volunteers for its Law Week 

events, April 27 to May 1. Volunteers 
are needed for: Lawyer in the Class-

room, Lawyer for a Day, Legal Advice 
Live and LegalLine. Also, please 

spread the word about YLD’s Essay 
and Poster Contests, open to Philadel-
phia high school seniors and 4th, 5th 
and 6th graders. Visit philabar.org for 

more information.
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Contract Attorneys

Dear Editor-in-Chief,

Thank you for your willingness to raise hard ques-
tions including the role of contract attorneys in our 
profession [Fall: 2008]. I have two Ivy-League de-
grees and won the write-on competition for Law 
Review at Temple. When I say I am a contract at-
torney working in all aspects of discovery includ-
ing eDiscovery and document review, the usual 
response is: “You do what?” The unspoken com-
ment is, “Isn’t that beneath you?” I welcome the 
opportunity to correct the common misperception 
of contract attorneys as being some sort of an un-
derclass in the legal profession. 

The popular perception is that contract attorneys 
are miserable drones hired by staffing firms to 
toil in the document review trenches generating 
billable hours in discovery by coding documents. 
On the contrary, the best contract attorneys have 
developed niche practices that offer law firms 
cost-effective assistance. The contract attorney 
can focus solely on one area of practice without 
distractions. When a deadline is looming or trials 
are scheduled close together, a skilled contract at-
torney can be a godsend to the practitioner.

I know contract attorneys who have found their 
niche working on their own specializing in vari-
ous areas of legal practice. Marie Kramer and Joe 
Traub write trial and appellate briefs. Garland 
Cherry does state and federal trial work. One 
contract attorney has a practice defending deposi-
tions.

These are all capable and intelligent attorneys who 
have chosen to work independently rather than fol-
low the law firm route. One of them contracts to 
write briefs, because of a strong skill in that area. 
Another is an excellent trial attorney who tries 
jury trials for attorneys who would never go near 
a courtroom.  Some contract attorneys are parents 

who want the flexibility to work hours at a home 
office avoiding a time-consuming commute.   

Contract attorneys offer the profession special-
ization of function: the ability to jump in quickly 
when needed, and make a contribution to the case 
from day one. They must be able to work with a 
wide variety of people. The good ones tend to be 
excellent listeners as well as superior thinkers. 
They are flying solo working as independent con-
tractors with an uncertain income. It’s not a life 
for the faint of heart.

Contract attorneys work in large firms, small firms 
and for solo practitioners on both the plaintiff’s 
and defendant’s side. Here is my advice in hiring 
a contract attorney. The hiring lawyer should ex-
amine the reputation, skill and experience of the 
attorney. Has the candidate done this kind of work 
well before? What recommendations or testimoni-
als does the candidate have?  

Now that documents are routinely sent electroni-
cally, a firm can easily have a contract attorney 
working remotely. The law firm and the contract 
attorney need to be able to work together smooth-
ly. They must have compatible technology. In my 
practice I have an iMac computer than runs both 
the Macintosh and Windows operating systems 
for the widest reach. The firm and contract attor-
ney also need to communicate well on an ongoing 
basis to reach the best result for the client.

Contract attorneys offer a valuable service in this 
volatile economy.

- Carol A. Fritz
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L augh away the night while supporting a worthy cause at 
the Young Lawyers Division’s Fourth Annual Comedy 
Night on Saturday, May 9 from 7 to 11:30 p.m. at The 

Franklin Institute.

Comedian Gerry Dee (below) of NBC’s “Last Comic Standing” will 
headline the event, which will include an open bar, hors d’oeuvres, 
a silent auction and a DJ. Tickets are $65 in advance and $80 at 
the door. All proceeds benefit the Philadelphia Bar Foundation, 

which provides funding to approximately 30 local legal services 
organizations.

To purchase a ticket or receive sponsorship information, please 
contact Tracey McCloskey at (215) 238-6360 or tmccloskey@phila-
bar.org. To donate items to the silent auction, please contact Brian 
Chacker (bchacker@gaychackermittin.net) or Abbie DuFrayne 
(adurrayne@petrellilaw.com). 

More “lawyer jokes” at the YLD’s   
Annual Comedy Night with Gerry Dee



O n Saturday, Feb. 7, I attended an extraordinary event for 
a humble but extraordinary man – the too-early-to-be-the 
late William Stanley Stevens.

When Will died unexpectedly on Dec. 3, 2008 at the age of 60, 
while working in Anchorage, Alaska, it was soon decided by a 
group of his friends that a memorial service would be held for 
him in his beloved Narberth, PA. Will would have never agreed 
to such an affair had he still been with us, but if we had twisted 
his arm, he might have given in to a simple party in a linoleum 
covered room, provided beer was served. The room was Narberth 
Borough Hall, and there, beers were many. So, it turns out, were 
the people.

Hundreds of us came to honor one of the smartest, funniest, and 
fairest people we ever met. We took turns telling Will Stevens sto-
ries. And, as the three-hour ceremony rolled on, I sat there more 
and more amazed by the life of this simple man. Classmates 
from his high school in North Jersey spoke. Shipmates from his 
Naval years came to Narberth from all over the country.  His Yale 
college friends arrived. And, of course, enough lawyers to start 
a good-sized firm. The speeches were many – but, in truth, they 
were all the same. From his teen-age years until his death, Will 
was hysterically funny, brilliant beyond words, but most of all, 
loved by everyone – and missed beyond imagination.

When Will’s obituary (complete with photo) appeared in The New 
York Times, it did so because of a single event in his life – his 
writing of an anonymous law review note: “The Common Law 
Origins of the Infield Fly Rule,” 123 U. Pa. L. Rev 1474 (1975). 
Consider this carefully. Assume, for the moment that there have 
been about 100 law reviews in print for the last 100 years, and 
that each one put out six issues per year, with 10 articles per is-
sue. Do the math. More than 600,000 law review articles have 
been published. By far, the most cited and celebrated was the one 
written by Will Stevens.   

After graduating from Penn Law School, Will remained in Phila-
delphia. For most of his career he worked at ALI-ABA, putting 

Jeffrey Sheridan Toaltoan
May 14, 2008, Age 54

William S. Stevens
Dec. 3, 2008, Age 60

Richard W. Hopkins
Nov. 9, 2008, Age 88

Allan Getson
Jan. 8, 2009, Age 71

John Dorfman
Dec. 25, 2008   

Frank Hastings Griffin III
Dec. 31, 2008, Age 62

Steven R. Waxman
Feb. 2, 2009, Age 62

Jerome Gerber
Feb. 5, 2009, Age 70
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n i n  M e M o r i a M  n

Please send In Memoriam notices to 
tplmag@philabar.org.

A Special Tribute: William S. Stevens

Have you considered a contribution to the Philadelphia Bar 
Foundation in memory of  a de ceased colleague?

For information, please call Gene Sirni, 
Foundation Executive, at 215-238-6334.

together and running courses in continuing legal education. 
He also served as associate editor and editor of this maga-
zine. And as one would expect, perhaps the magazine’s most 
famous production, “The Illegal Intelligencer” published 
in 1979 as a gag version of our daily legal rag, was cited in 
Newsweek magazine solely because of an article written in 
it by Will (anonymous, of course)  – an article announcing 
that judges bench rulings would be replaced by judicial hand 
signals, as shown by cartoons of football refs, covered in ju-
dicial robes.

As I write this, two months after his death, it is still hard to 
imagine a world without Will. His expressions (“Never run 
for a train in the morning and never promise anything by 5 
o’clock,” “That guy’s the northbound end of a south bound 
horse,” “Why do you think they call it work?”) will be in 
my vocabulary forever. I will always see him on a Sunday 
afternoon, standing at my door, camera in hand, Yale hat on 
head, ready to share a beer and some wit. He even found hu-
mor in death. I still remember his two continuing lists of all 
people who left the Schnader firm, where we both practiced. 
One was a list of “boxed” exits, the other “unboxed” exits. He 
and I were on the second list. Will Stevens has moved to the 
first list all too soon. 

Judge Jacob P. Hart is a judge for the U.S. District Court for the 
Eastern District of Pennsylvania.

John Owen James Shellenberger III 
Dec. 1, 2008, Age 64
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A lmost one-third of U.S. lawyers expect their employers 
will have layoffs in 2009, according to a survey con-
ducted by the American Bar Association Journal.

The survey found 31 percent of lawyers expect that, by the end 
of 2009, someone in their workplaces will have lost their job 
because of the recession. Among that 31 percent, 19 percent 
expect they themselves will lose their job next year.
 
Asked “How much will the entire legal profession be affected 
by the recession?,” 78 percent of respondents said “everyone 
will be affected, at least a little.” Ten percent said “big firms 
will suffer, but most attorneys won’t.” Eleven percent said 
“we’ll all be hammered.”
 
Asked “When will the economy improve for the legal profes-
sion?,” respondents said:

 2009: 9 percent
 2010: 52 percent
 2011: 22 percent
 2012: 10 percent
 It’ll never be the same: 7 percent

“American lawyers expect the recession to be deep, wide, and 
last for years to come,” said ABA Journal Editor and Publisher 
Edward A. Adams. “It’s been almost 20 years since the legal 
profession experienced such a significant and sustained down-
turn.” The poll is part of a special January edition of the Journal 
devoted entirely to the recession. The whole issue is online at 
www.ABAJournal.com/magazine.
 
The Journal’s survey of more than 14,000 lawyers was conduct-
ed online and via e-mail Nov. 11-23. Respondents self-identified 
as partners/of counsel (44 percent), associates (22 percent), in-
house counsel (12 percent), government lawyers (9 percent), 
judges (1 percent), and unemployed (9 percent). Those who 
identified themselves as law students were excluded from the 
results. Not all respondents answered all questions.

U.S. Lawyers Expect More Layoffs

70 Law Firm Mergers Announced in 2008

T here were 70 new law firm 
mergers and acquisitions an-
nounced in the United States 

in 2008 according to Altman Weil 
MergerLine. Although the pace of deals 
slowed in the third and fourth quarters, 
the total number of mergers was up by 
17 percent from the 60 deals reported 
in 2007.
 
“This may be the largest number of law 
firm combinations ever in a single year 
in the US,” observed Altman Weil prin-
cipal Tom Clay. “Even as the economy 
deteriorated, most mergers went for-
ward as law firms pursued expansion 
plans. Where deals fell apart, firms 
may have let short-term fears overcome 
longer-term strategies.”
 
Two of the biggest deals announced 
this year involved the acquisition of 
two Charlotte, N.C. firms. K&L Gates, 
a 1,500-lawyer firm headquartered in 

Pittsburgh, acquired 175-lawyer Ken-
nedy Covington. Richmond-based, 
750-lawyer McGuire Woods combined 
with 145-lawyer firm, Helms Mulls. 
 
Two additional noteworthy combina-
tions also targeted southern law firms.  
Bryan Cave, a 950-lawyer firm based 
in St. Louis, combined with Atlanta-
based Powell Goldstein; and Bradley 
Arant, itself a southern firm with 250 
lawyers in Birmingham AL and other 
cities, merged with Nashville’s Boult 
Cummings.  

“Forty-four percent of all 2008 merg-
ers, both large and small, involved at 
least one southern law firm,” according 
to Tom Clay. “The incursion of major 
national firms into key secondary mar-
kets like Charlotte and Nashville may 
in turn be driving small and mid-sized 
southern firms to combine defensively 
in order to stay competitive.”

Two midwestern mergers also stood 
out in 2008. Polsinelli Shalton and 
Shugart Thomson, both headquartered 
in Kansas City, announced they would 
combine to form a new 480-lawyer 
mid-western powerhouse. Cincinn-
ati-based, 200-lawyer Taft Stettinius 
merged with 100-lawyer Indianapolis 
firm Sommer Barnard.
 
Combinations involving firms in the 
western U.S. were down significantly 
from 2007. The only major deal arose 
when Alston & Bird, an 800-lawyer 
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Atlanta-based firm, acquired 80-lawyer, Los Angeles firm 
Weston Benshoof.
 
“The desire to acquire West Coast firms remains high,” Clay 
commented.  “Until now, most western firms have been un-
interested in merger overtures, but as the economy slows that 
may change.”
 
Overall, of the 70 combinations announced, the majority were 
regional deals, including: 31 percent in the South, 19 percent 
in the Middle-Atlantic region, 17 percent in the Midwest, 9 
percent in the Western U.S., and 3 percent in New England. 
Another 19 percent were multi-regional deals – two thirds of 
which involved southern firms. An additional 3 percent were 

cross-border combinations.  
 
The complete list of law firm mergers and acquisitions is avail-
able online at www.altmanweil.com/MergerLine.
 
2009 Outlook
Nine mergers were announced in the first two weeks of Janu-
ary, signaling a strong, ongoing merger market for 2009. 
“Large law firms with clean balance sheets will continue to 
pursue opportunities aggressively; and smaller firms, fearful 
of the economic downturn, will be looking for safe havens in 
larger firms,” predicts Clay.  “There are secondary and tertiary 
markets out there that are still relatively untapped and should 
be fertile ground for acquisitive law firms.”

Our growth has given us the chance to extend our reach nationwide.
But even as we grow in numbers and in resources, one thing never
changes: our commitment to the communities we call home.

Buchanan Ingersoll & Rooney congratulates our colleague
and friend Rudy Garcia on his election as Vice Chancellor
of the Philadelphia Bar Association.

The more we grow, the deeper our roots

California

Delaware

Florida

New Jersey

New York

Pennsylvania

Virginia

Washington, DC

www.buchananingersoll.com

We've moved!
New address: Two Liberty Place

50 S. 16th St., Suite 3200
Philadelphia, PA 19102-2555

Rudy Garcia



C ertain legal specialties remain strong, even in a weak 
economy. An increase in bankruptcy filings and fore-
closures, litigation, corporate securities and patent 

proceedings is generating demand for legal services in these 
areas. In response, law offices 
are recruiting professionals with 
relevant experience as they move 
swiftly to capitalize on new busi-
ness opportunities. 
 
“As competition intensifies and 
client budgets contract, law firms 
need top talent to enhance their 
service offerings and grow rev-
enue,” said Charles Volkert, execu-
tive director of Robert Half Legal.  
“While some firms are consoli-
dating resources to achieve these 
objectives, others are hiring expe-
rienced attorneys who can make 
immediate contributions to build-

ing niche practice groups.”
 
Volkert noted that legal departments are experiencing an in-
crease in corporate governance and litigation work. “To con-

trol costs, corporate counsel are 
hiring outside specialists on a 
project basis to augment internal 
teams and access skills that are in 
short supply within their organi-
zations.”
 
Following are in-demand posi-
tions for 2009, according to Rob-
ert Half Legal:

Bankruptcy/foreclosure attor-
neys: Lawyers with five or more 
years of experience handling com-
plex bankruptcy and foreclosure 
matters, including restructuring 
and litigation, are in demand by 

law firms.

Patent prosecution attorneys: An increase in 
patent prosecution has heightened the need 
for attorneys with three or more years of trade-
mark or patent experience. An undergraduate 
degree in electrical engineering is desirable. 

Litigation paralegals: Candidates with three to 
five years of litigation experience are sought 
by law firms and corporations to provide dis-
covery, motion and trial preparation support.

In-house attorneys: Attorneys with at least 
three years of transactional law, litigation, reg-
ulatory and corporate securities experience are 
being recruited by corporations to help them 
meet ongoing legal requirements.

Foreclosure legal secretaries and legal support 
professionals: Legal secretaries and legal sup-
port candidates with two to five years of fore-
closure and litigation practice area experience 
are in demand. Law firms and companies seek 
candidates who possess excellent computer 
skills and are detail-oriented.
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incorporation
and limited liability 
company formation
convenient, courteous same day service

• preparation and filing services in all states

• corporation outfits and
limited liability company outfits

• same day shipment of your order

• corporate status reports
• ucc, lien and judgment search services

document retrieval services

M. Burr Keim Company
Serving the legal profession since 1931

2021 arch street, philadelphia, pa 19103
phone: (215) 563-8113 • fax: (215) 977-9386

www.mburrkeim.com

Specialties on the Rise



Ethical Issues In Conservatorships
ethiCs

What happens to the matters 
being handled by a sole 
practitioner when he or 
she:

1. becomes incapacitated
2. dies
3. disappears
4. is suspended or disbarred.

Most lawyers advisedly plan for the worst 
and make arrangements with another law-
yer or law firm to take over the files. Many 
malpractice insurance carriers want the 
name of that lawyer on your application. 
Of course, it is obvious that if a lawyer is 
a member of a firm, the firm will handle 
the matters. 

However, when no prior arrangements 
have been made, a conservator can be ap-
pointed. The Supreme Court of Pennsylva-
nia has established a detailed set of rules 
for handling this, R. 321 et seq. of Rules of 
Disciplinary Enforcement.

Although the focus of this article is not 
on the procedural aspects, suffice it to say 
that the president judge of the applicable 
county makes the appointment of a disin-
terested lawyer upon application, with the 
involvement of the Office of Disciplinary 
Counsel (ODC).

The conservator takes possession of the 
files and bank accounts, but does not han-
dle the cases. The conservator notifies the 
clients to obtain substitute counsel, but 
may not make a recommendation or ac-
cept representation. To the extent possible, 
the attorney for whom a conservator is ap-
pointed must cooperate.

From an ethics standpoint, the conservator 
is not regarded as having an attorney-client 
relationship with the clients of the attorney, 
has no liability to them (absent intentional, 
willful, or grossly negligent breach of du-
ties), and is immune from suit by the origi-
nal attorney. In short, the conservator is not 

bound by the Rules of Professional Con-
duct, except for confidentiality.

The conservator is not expected to review 
the files for any disciplinary issues.  The 
job of the conservator is to find the clients 
and turn over the files.

Now the Disciplinary Board is considering 
suggesting amendments to our Supreme 
Court.  They include:

1. Compensating the conservator at an 
hourly rate;

2. Requiring concurrence of the ODC in an 
appointment;

3. Clarifying that if the ODC serves as con-
servator, they are authorized to review the 
files for any disciplinary issues and pros-
ecute thereafter;

4. Placing additional duties upon the con-
servator to notify clients even if the files 
are inactive, with publication;

5. Creating a stay of proceedings for a time 
during the conservatorship;

6. Obtaining reimbursement of costs and 
expenses from the estate of a deceased at-
torney;

7. Further dealing with the funds or lack of 
funds in the hands of the attorney.

Your writers perceive a problem in ap-
pointing the ODC as conservator and ex-

empting it from conflict of interest rules, 
which raises a problem of credibility in the 
disciplinary process.

We also see difficulties in finding a con-
servator who will understand all kinds of 
cases being handled by a general practi-
tioner. For example, there are different 
deadlines relative to statutes of limitations, 
filings and payments to avoid interest and 
penalties, etc.

Finally, we are concerned about the convo-
luted compensation arrangements suggest-
ed. We would rather see an independent 
trained and paid Office of Conservatorship 
created, wholly separate and apart from the 
Office of Disciplinary Counsel.

In Philadelphia County, the Senior Law-
yers Professional and Public Service Com-
mittee Program of Assistance to Lawyers 
currently stands ready to help.  

We note that the graying of the legal pro-
fession will undoubtedly have a future 
impact on this need.  Overall, we think the 
concept of a centralized office is the best 
way to address the ethical and practical is-
sues raised.                        n

David I. Grunfeld, an attorney with 
Astor Weiss Kaplan & Mandel, LLP, is 
a member of the Professional Guidance 
Committee and the Editorial Board of The 
Philadelphia Lawyer. Evie Boss Cogan 
is a professor of business law at LaSalle 
University.

By DAVID I. GRUNFELD and EVIE BOSS COGAN
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It was just a few days into the new year, near the end of my annual 
eye examination – “annual” being somewhat closer to two years 
in my case.  I had seen the technician, soaked up the eye dilating 
drops and read the charts as well as I could: A – E – Q – I – 8. You 
know the drill. If you are lucky enough to read a row, they give 
you another, smaller row, and then a smaller one still until they 
stump you. Eventually you see nothing but blurs. Blurs with your 
right eye covered, blurs with your left eye covered, blurs with 
both eyes open. Blurs. Everyone fails in the end.

The doctor had come in when the technician left and peeked into 
my eye with something that looked like a jeweler’s magnifier. 
More drops, more lenses and more magnifiers followed. Some 
“Hmms,” some grunts, then he rolled back on his wheeled chair 
and doused the celestial light that was blinding me.

“You have a torn retina. You could go through life without a prob-
lem or your retina could detach in the next 10 minutes. You could 
lose sight in that eye – permanently. Fixing a tear should not be a 
very complicated procedure. I could do it right here in the office, 
but I will refer you to the specialist. You have to get it done right 
away. ASAP.”

Fine by me. The doc seemed competent enough, and his office 
adequate. I applauded him for finding the problem. But since our 
city had two of the finest eye hospitals in the world, I was all for 
using one for them for the laser surgery.

I rose slowly from the chair, moved tentatively down the hallway 
and stopped at the desk of the friendly dark-haired receptionist. 
She apologized in a subtly accented voice for her inability to con-
tact the hospital to schedule “my procedure” because it was after 
5 p.m. 

“Tomorrow, first thing,” she promised with a hint of a smile.

I floated though the automated glass doors to the street. In my bleary 
eyed confusion I had already forgotten whether I was supposed to 
call them tomorrow, or if they were to call me. Lots to think about. 
Lots of news to process. News unknown an hour earlier.

As I walked the 10 blocks back to work the old Etta James song 
buzzed in my head. 

“I’d Rather Go Blind,” Etta sang to me as I walked.

“Rather be blind...than to see you walking away.”

S

Next morning, at about 30 seconds after 9, I called the office of 
yesterday’s doc and got the answering service. 

“Doctor’s office does not open until 9:30,” droned the just-out- of-
bed middle-aged female voice.

“ Pa-leeze call back.”

Another, more sympathetic female voice returned my call at 9:31 
a.m. “The doctor can do the procedure today. You should come in 
right away.  How soon can you get there?”

“I can be there in an hour, tops,” I assured her. “I just have to ar-
range a few things here at work and then hop on the subway. I’ll 
be there around 10:30.”

Three subway stops and a five-minute walk later I was at the eye 
hospital, passing through more glass doors.

Nice place. Nice people. Always impressive when an institution 
can move lots of patients through a system in a humane way, ef-
ficiently and kindly, if not always quickly. Something good going 
on. No sign of surly, beaten-down clerical and technical staff. In-
stead, staff that seemed to enjoy their work and were interested in 
it. Sensitive, but not submissive. 

The technician was a young, [hip] woman who said clearly and 
directly that she felt lucky to be there. She had belted her hospital 
work uniform so that it looked like a skirt/pants combination.

“You’re lucky to have the doctor. People come from all over the 
country – all over the world really, to be seen by him.” 

In between laying out lenses and lights, dropping eye drops in me, 
and making notes, she spoke of her hospital, her doctor, her New 
Jersey education and her daily journey from the Garden State.

“I studied at the community college, then moved on. ‘Still live in 
Jersey, near the shore. The commute is a little long, but it’s worth 
it.”

The tech smiled and handed me a tissue to dab away the excess 
drops that were leaking out of my eyes. She did not burden me 
with her entire life story, but answered freely my few questions, 
some asked out of curiosity, some to fill silences.   

I then met the doc who would do the laser surgery. Nobody is 
perfect, but he was probably close to perfect where it counted, 
wielding the laser. He was in his 60s, tall, solid and vigorous. No 
glasses. An eye surgeon without glasses? Maybe they were in the 

“You have a torn retina,” the ophthalmologist said. 
“We have to take care of it right away or you 

could lose sight in that eye.” 
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pocket of his white coat. Maybe he had contacts.

His conversation skills were fine when it came to asking probing 
professional questions. Not so great on answering mine. A kindred 
spirit with the Sgt. Joe Friday character on the old “Dragnet” cop 
show: “Just the facts, sir. Just the facts.”

 Not much for small talk. Bedside manner? Well, I was in a chair not 
a bed anyway. Competence trumps social skills in these situations 
if you have to choose. Not without a certain fondness, I termed him 
grumpy old man, a category I joined myself some days.

The electric laser chair was small for my 6’3” frame, or maybe 
insufficiently adjustable. Maybe the doc did not know where all 
the buttons were to move it up, down, and all around. Maybe he 
did not care to learn. I always seemed to be in an awkward, occa-
sionally painful position, as he probed my eye with a sun-bright, 
whitish-yellow beam, then bombarded it with a powerful green, 
dreamy light. I could not say that it was exactly pain I felt under 
the laser bombardment, more like fluid pressure growing into a 
headache. I’m sure the laser doc tried to hold back but he kept slid-
ing into a tone he might use with misbehaving grandchildren:

“Now don’t move. Every time you do that I have to start all 
over.”

God knows I was trying desperately not to move.  Not moving at 
all as far as I could tell, trapped in that Spanish Inquisition chair. 
But anything was possible, and I was not about to call the laser 
doc a liar. Not even call him mistaken. Not me. Certainly not then 
and there. I wanted to cooperate. I most certainly did not want a 
slipped laser burning a hole clear through me because I jerked the 
doc or kicked the machinery.

“Look up and to the right. Up. Up,” he repeated, voice tightening.

Under a blast of green supernova light I was losing sense of up 
down, right, and left.

 God help me, I may have moved. 

All’s well that ends well. 

“We’re finished. It’s over,” the laser surgeon said. Not unlike the 

I most certainly did not want 
a slipped laser burning a hole 
clear through me because I 
jerked the doc or kicked 
the machinery.

Photo by Jeff Lyons 
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transition from Mr. Hyde back to Doctor Jekyll, the doc was mor-
phing back to the kindly man who first greeted me. Fading away 
was the strict, impatient grandfather.

I almost caused him to regress to Hyde for a moment when I tried 
to make small talk about discomfort and pain. Before I could 
complete my sentence he responded:

“Pain?! It’s all subjective. I couldn’t begin to tell you or under-
stand what you’re saying.”

OK, Doc, I thought as I tried to sink into my chair. No offense 
intended. Didn’t mean to cause you pain, professional or other-
wise.

He began to speak into a recorder, dictating a letter to yesterday’s 
general practitioner who had referred me to him.

“Thank you for allowing me to treat this patient. The procedure 

was successful and the patient handled it well.”

I smiled in flashed-out weariness. The patient handled it well? 
Why of course the patient handled it well!

He clicked off the recorder, swiveled his chair to face me, and 
cautioned: “No heavy lifting. No athletics. Any changes, call me 
right away. See you in 10 days. Stop out front to make the ap-
pointment.”

“See you then, doctor. Thanks.”

S

In the days after the laser I noticed things, visual colors especial-
ly. More precisely, since it was January I noticed the absence of 
color in the world. Drives on overcast Sunday winter afternoons 
were journeys through black-and-white photographs. Red stop 
signs on streets and green overhanging expressway messages 
were the most dramatic colorful breaks in a black, white and grey 
world. When it seemed no more color could be drained from the 
world, a light coating of snow swallowed what remained and left 
the world white.

I returned to my routines. I resumed swimming when the doc 
permitted, but no longer drifted mindlessly in the same pleasantly 
bored way as before. I noticed wet and bleary-eyed images. I no-
ticed fogged-up clocks, drops on goggles and mist on windows.

Weekend films, even mediocre films, were vibrant and sharp.

In the days after the laser I noticed things, visual colors 
especially. More precisely, since it was January I noticed the 
absence of color in the world.
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It was all worth a look.

S

At work, a week after the laser, in the words of childhood car-
toons, I started to “see spots before my eyes.” Less dramatically, 
and more accurately, I saw one spot off to the side of my wounded, 
healing eye. Every time I tried to follow it, damned if the little 
critter did not scurry out of view.  I did not think much about it and 
went back to the work.

Around 4 that afternoon, I saw in the corner of my eye those floaters 
many people see now and then, especially as they age. I was sure it 
was nothing that could not wait the few days until my 10-day ap-
pointment, but why not call the laser doc? Indeed, why not?

“I told you to call me if there were any changes, didn’t I ?”, the 
laser doc forced through the phone. The strict grandfather was 
back.

“Seeing spots and floaters, that’s a change, isn’t it?! You’d better 
come in here right away to be checked out. I probably won’t be 
here when you get here,” the doc continued, laying on the guilt 
and expressing his displeasure with the prodigal son. “But some-
one will see you. Someone is here 24 hours.”

Someone less competent than the doc, no doubt, but someone. But 
whose fault was that? Certainly not the doc’s. 

Once more into the subway. Back to another caring assistant with 
the charts, magnifiers, lights and drops. Back to the questions and 
answers. Finally in the doorway leaned the laser doc, arms folded 
and wearing a paternal smile. Irresponsibility forgiven...mostly 
forgiven.

He peered into my eye and started with “Tear in retina....” Oh, no. 
Not again, not that damn laser again, I thought. And why was my 
poor eye continuing to tear itself apart? Etta, oh Etta, I understand 
that you would rather be blind, but I wouldn’t. Not me. Before I 
could drive myself any crazier, he finished his sentence.

“(Tear in retina)...well lasered.” It was healing nicely. 

The spots and floaters? Probably due to some pressure in the eye. 
Not good, but not terribly bad, either. 

“See you in 10 days. After that we can space out the appointments 
further. But now that you had one tear, you’re at greater risk for 
developing another. We’ll always have to monitor you.” 

I thought I might crack that he would “have to keep an eye on 
me,” but his look made me think better of it. A handshake – a firm 
look ‘em in the eye – handshake... and a “thanks, doc” seemed the 
better course.

Once more, slightly disoriented, bleary-eyed and weary, I slowly 
and carefully made my way back to the subway wearing those 
blind person-cataract plastic sunglasses.

All’s well that ends well, I suppose.

And if it’s all the same to you, Etta, I’d rather not go blind. 

As for scheduling my annual cardiac check- up, I think I will wait 
just a little on that.

Michael J. Carroll, a public interest attorney, is a member of the 
editorial board of The Philadelphia Lawyer magazine.

Oh, no. Not again, not that damn laser again, I thought. And 
why was my poor eye continuing to tear itself apart?



By Lee Applebaum

THE COMMERCE COURT’S 

FIRST  DECADE

Photo by Paul Bencivengo 
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“Get the case into federal court.” Many a new litiga-
tion associate in Philadelphia learned this mantra 
from a partner or older associate, and then made 

it part of their own practice over the years. Business disputes 
simply did not get litigated in the Philadelphia Court of Com-
mon Pleas if there was an acceptable option. The controlling 
mindset was that the Common Pleas’ bench did not have the 
experience, knowledge or time to deal with cases centered on 
business and commercial disputes. Whether this belief was 
reasoned or fair, it was a hardened belief driving lawyers and 
clients to other forums.  

In 1999, the Court of Common Pleas decided to challenge this 
dogma. Administrative Judge John Herron, spearheading an 
effort of the bench and bar, entered an order establishing the 
Commerce Case Management Program, now known among 
the bar as the “Commerce Court.” The Commerce Court would 
have the same set of judges (originally two, later three) hearing 
all business and commercial cases in Philadelphia County. If 
lawyers were specialists, then judges too could become specialists, 
knowledgeable and informed on the legal subject matter they 
would confront in court.  

While strongly supported by many, the Commerce Court was not 
universally acclaimed when it began hearing cases in January of 
2000. By January 2005, however, the Committee of Seventy could 
conclude, after study and analysis, that “the [Commerce] Program 
works well in its intended role: the efficient, fair and cost-effective 
resolution of business litigation.” Seventy further observed “the 
program is beginning to enjoy a well-deserved reputation as one 
of the preferred ways of resolving business disputes, a finding that 
can have only a positive effect on the perception of the business 
climate in Philadelphia.”  

This latter point addresses the concern that just as investors flee the 
stock market in the face of unpredictable financial risks, businesses 
could flee a jurisdiction in the presence of unpredictable litigation 
risks. The Commerce Court thus was not created for lawyers, but 
to improve the court system’s operation, and to establish a reliable 
forum so that businesses could have confidence that, in the event 
of business-to-business litigation, their case would be decided 

knowledgeably and reasonably. Even if a business loses its case, 
as long as it understands that its loss was the result of an informed 
and considered decision, it still can have confidence in the court 
making that decision.

Of course the Commerce Court is also important to Philadelphia’s 
legal community. Attorney Joseph C. Crawford observes that the 
Commerce Court “has made it possible for clients and lawyers to 
choose to litigate the most complex commercial cases in the Court 
of Common Pleas with excellent trial judges who use a broad array 
of case management and alternative dispute resolution techniques. 
The program has benefited the city by making our courts (and, 
by extension, our legal community) recognized national leaders 
in developing the best and most efficient methods for litigating 
business disputes.”

Attorney Dennis Suplee sees that “judges assigned to the 
Commerce Court develop an expertise that well serves both 
litigants and counsel. Because cases are assigned to an individual 
judge from the get-go, Commerce Court cases receive individual 
and expert attention that achieves a just result more efficiently and 
more economically. As a result, the Philadelphia Court of Common 
Pleas has become competitive with the country’s best-regarded 
go-to courts for sophisticated commercial litigation.” 

So what is the Commerce Court, and how is it working?

Starting in the early 1990s, state trial courts in New York and 
Chicago began experimenting with specialized dockets that would 
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primarily hear business-to-business and intracorporate disputes. 
The object was to create courts with the same judges regularly 
hearing business cases, developing an expertise in business and 
commercial litigation, and the reputation for high quality decisions 
flowing from that expertise. Further, like federal district court, 
one business court judge would be assigned to each case from 
beginning to end.  

The Delaware Court of Chancery was the motivational model, but 
the realities in states outside Delaware required a different, broader 
approach. Chancery’s focus is on internal corporate disputes, not 
commercial litigation over damages. The new business courts 
encompass not only intracorporate business matters, but a complete 
range of commercial disputes between and among businesses.

The Commerce Court follows that broad model. It uses clear 
standards to delineate its jurisdiction, thus eliminating subjectivity 
and potential complaints that large businesses might receive 
favored treatment. 

Assuming more than $50,000 is at stake, the following categories 
of cases go to the Commerce Court:  

• First, actions involving internal corporate affairs, or “governance, 
dissolution or liquidation, rights or obligations between or among 
owners (shareholders, partners, members)” and “liability or 
indemnity of managers (officers, directors, managers, trustees, 
or members or partners functioning as managers) of business 
corporations, partnerships, limited partnerships, limited liability 
companies or partnerships….”  

• Additionally, the Commerce Court has jurisdiction over business 
disputes “relating to transactions, business relationships or 
contracts between or among… business enterprises,” involving, 
e.g., the UCC, sales of businesses or business assets, sales of good 
or services to businesses, non-consumer banking transactions, 
surety bonds, commercial leases and real property disputes, and 
franchise disputes. 

• It also hears actions relating to trade secrets and non-competes; 
business torts; intellectual property disputes; securities disputes; 
derivative actions and class actions based on listed Commerce 
Court case types. 

• Some may not realize that the Commerce Court handles 
insurance-related disputes arising from business and commercial 

The program has benefited the city by making our courts (and, 
by extension, our legal community) recognized national 
leaders in developing the best and most efficient methods for 
litigating business disputes.”
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insurance policies, or matters where the dispute underlying the 
insurance claim “would otherwise be assigned to the Commerce 
Program….”  

The Commerce Court’s output

Top-flight business courts are expected to produce written 
opinions. Publicly available opinions perform one of a business 
court’s chief functions: explaining decisions to the actual litigants, 
and providing a body of law for future litigants’ guidance and 
application.  

The Commerce Court has issued more than 800 opinions in its 
first nine years, which are publicly available on the Court’s web 
site (www.courts.phila.gov), and via Lexis and Westlaw. Both the 
Committee of Seventy and the 2006 Annual Report of the First 
Judicial District observed the Commerce Court’s low reversal 
rate.  

One example of the Commerce Program advancing the law is found 
in its many cases interpreting section 7.01(d) of the ALI Principles 
on derivative actions in the context of close corporations; a set of 
case law followed by the Third Circuit and lower federal courts. 
In other areas (e.g., piercing the corporate veil, the gist of the 
action doctrine, fiduciary duties, non-competes, trade secrets), 
the Commerce Court has produced numerous opinions putting 
practical flesh to theoretical bone for those wanting to understand 
what will happen in real cases.

Another example involves the large number of opinions on 
insurance coverage disputes, even including bad faith claims. 
The Commerce Court’s presence in this field has had an effect on 
whether suits are brought in Common Pleas in the first instance 
or removed to federal court. The common wisdom had been that 
carriers wanted their declaratory judgment actions heard in federal 
court, but that is no longer automatically the case if the action is 
in Commerce Court.

This highlights one of the Commerce Court’s judicial innovations. 
In the first application of the Abramson Protocols, see “10 
Questions for Judge Howland W. Abramson,” The Philadelphia 
Lawyer 41 (Spring 2007), a three-judge Commerce Court panel 

The Commerce Court has issued more than 800 opinions in 
its first nine years, which are publicly available on the Court’s 
web site (www.courts.phila.gov), and via Lexis and Westlaw.
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issued an opinion interpreting specific insurance policy language. 
This involved sophisticated parties’ voluntarily deciding to 
place their legal issues before the three Commerce Court judges, 
knowing that the judges’ decision could not be appealed. The 
benefit would be in obtaining an expedited and efficient resolution 
on the decisive legal matter at the core of the case; whereas the 
risk was that one side was going to lose a non-appealable decision. 
Thus, all rested on the judges’ quality, a significant sign of faith in 
the Commerce Court’s ability to produce rational and trustworthy 
results.

Judge Ben F. Tennille, North Carolina’s chief business court judge 
since 1996, and founder of the American College of Business 
Court Judges, sees it this way:  “Today’s financial turmoil will lead 
to tomorrow’s litigation explosion. It will be more critical than 
ever that companies needing capital and credit be able to resolve 
their commercial disputes quickly, efficiently and economically. 
The Commerce Case Management Program in Philadelphia offers 
local business that opportunity.” 

Judge Albert W. Sheppard, a lifelong Philadelphian and a 
member of the Commerce Court since its inception, says of the 
Commerce Court’s handling of these business-to-business and 
intracorporate disputes in Philadelphia: “City businesses have 
the comfort of knowing that there is a court that they can go to 
charged with handling business cases, requiring that the judges be 
versed in corporate and business law. This promotes a favorable 
platform for businesses to operate in our city, without having to 
go elsewhere.”

And the fact is that competition among court systems is both national 
and international. In addition to cities like New York, Chicago, 
Boston, Baltimore, Charlotte, Atlanta, and Miami, countries such 
as Canada, England, Ireland, France and the Netherlands, among 
many others, have specialized business tribunals. That we in 
Philadelphia have a nationally respected business court, which 
has even provided a model to some of the newer business courts, 
can not be viewed as a luxury, but as meeting what is becoming a 
standard criteria for a modern court system.  And it is a standard 
that has been well met in Philadelphia’s Commerce Court. 

Lee Applebaum (LApplebaum@finemanlawfirm.com) is a partner 
in the litigation group of Fineman Krekstein & Harris, P.C., where 
he focuses on business and commercial cases.

“This promotes a favorable platform for businesses to 
operate in our city, without having to go elsewhere.”

Photo by Anne C. Kristensen 
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A lthough statistics point to an increase in child abuse, 
there is reason for optimism that this trend will reverse. 
In 2007, there was an increase in the number of reports 

of suspected child abuse in Pennsylvania, and with econom-
ic conditions increasing family stress, we expect this trend to 
continue. Forty-six Pennsylvania children died from abuse in 
2007, 15 more than in 2006 and the highest number of fatalities 
since 2004. With more than 6,000 Philadelphia children in out-
of-home care due to abuse and neglect, and more than 40,000 
Pennsylvania children involved in either a dependency or delin-
quency case each year, the challenges to public child-serving 
systems are staggering.

by Frank Cervone
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It helps to be an optimist in the face of such realities and we can 
see much positive activity and change at work in Philadelphia 
and elsewhere, even with children’s justice apparently for sale in 
Luzerne County.

Several projects promise to change both the public face and 
operational effectiveness of child-serving systems in our region. 
Philadelphia and Montgomery Counties 
are each developing new sites for 
forensic interviewing of child abuse 
victims, bringing skilled investigators 
and interviewers together in collaborative 
settings using state-of-the-art technology 
for useful, child-friendly investigations. 
The 20-year-old Philadelphia Children’s 
Alliance and Norristown’s newly formed 
Mission Kids, both expected to open their 
new facilities in the next year, are examples 
of “children’s advocacy centers,” a 
national program model for interviewing 
child victims of sexual abuse.

Plans for a new Family Court building 
to unify the location of Philadelphia’s 
domestic relations and juvenile functions 
are moving forward. Under the leadership 
of Pennsylvania Supreme Court Chief Justice Ronald D. Castille, 
Philadelphia Court of Common Pleas Family Court Administrative 
Judge Kevin Dougherty and Court Administrator David Lawrence, 
the court has begun the complicated design process. Chancellor 
Sayde Ladov leads a team of advocates and private lawyers pressing 
for sufficient public access and waiting rooms, safe and modern 
courtrooms and self-help functions to support the thousands of pro 
se litigants and other consumers involved in Family Court cases.

Older youth initiatives also show promise. The Youth Violence 
Reduction Partnership (YVRP) is gaining national recognition 
for reducing juvenile crime and youth fatalities. Co-founded by 
Deputy District Attorney John Delaney, psychiatrist Paul Fink and 
others, the program features low probation caseloads, coordinated 
information-sharing, literacy education and intensive youth 
engagement. The program focuses on young people ages 14 to 24 
who have committed a crime and are from selected high-crime 
police districts in Philadelphia. A youth is enlisted in the program 
when assessed “by someone in their lives – a teacher, probation or 
police officer, community member – as likely to be murdered or to 
murder” due to the level of violence in their lives. Dr. Fink observes 
that this results in an “intensity of investment in the youth” as the 
street workers sees the youth at least three times per week and his 
family once per week. Police officers, assistant district attorneys, 
probation officers, and street workers meet frequently to address 
the needs and behaviors of the youths, known as “youth partners.” 
The Partnership is an unprecedented collaborative of city agencies 
(Police, District Attorney, Adult and Juvenile Probation, Human 
Services, Behavioral Health, School District) and private agencies 

(Philadelphia Anti-Drug Anti-Violence Network, public/private 
ventures). The results have been impressive.  Twenty-two of the 
program’s Youth Partners have died in the nine years, among more 
than 3,400 served. Homicides of juveniles and young adults have 
decreased significantly in the areas where YVRP operates. Fink 
said the program offers “a kind of protective coating. The message 
is ‘We want you to stay alive. Someone in the community gives a 

damm whether you are alive or dead and 
we will do what it takes to help you stay 
alive.’”

Serving older youth better has become an 
important priority in Dependency Court. 
In a yearlong process, advocates worked 
with Family Court Judge Walter Olszewski 
to design the “Older Youth Protocol,” a 
comprehensive planning and advocacy 
tool for youths age 16 and older who are 
involved in dependency proceedings. 
Jennifer Pokempner, staff attorney at the 
Juvenile Law Center, says “the goal is to 
make sure young adults are prepared for 
their life as an adult.”  

Judge Olszewski handles cases that 
include many teens who will soon “age 

out” of foster care.  He says of the Protocol that “social workers and 
child advocates are much more prepared.”  According to the judge 
“special needs youth get extra attention, as youths with mental 
health or retardation issues are registered with the adult systems 
well before the end of the case. I expect the planning process 
to begin as early as possible. We’d like to know more about the 
outcomes, but I can see a difference. If kids are discharged with no 
life skills and no life plan, we will see them on the adult criminal 
side. I love the work with them.”

S

The Pennsylvania Supreme Court has taken on a leadership role for 
the state’s juvenile courts. A new Office of Children and Families 
in the Courts has placed the court in a key position to guide and 
prompt improvements in court practice and system integration. 
Leading the effort is Justice Max Baer, former administrative 
judge of the Family Court of Allegheny County. “Years ago, in the 
face of increased child abuse, the system did what it always does, 
looking to traditional dispute resolution mechanisms. But these 
don’t work well in Family Court. We need to solve the problems 
differently,” Justice Baer observed.   

The Supreme Court recently issued its first-ever Juvenile Court 
Rules of Procedure governing both delinquency and dependency 
cases. An area of practice renowned for ad hoc and inscrutable 
procedures, juvenile cases now follow a well-developed pathway 
for petitions, motion practice and discovery.  Likewise, juvenile 
appeals will soon follow an expedited schedule. Justice Baer 

An area of practice 
renowned for ad hoc 

and inscrutable 
procedures, juvenile 
cases now follow a 

well-developed 
pathway for 

petitions, motion 
practice and 

discovery.
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noted, “while the appeal divests the trial court of jurisdiction to 
move the case, months or years can go by. Looking at a child’s life 
as a continuum, the older they get without permanency, the worse 
their prospects for success. So any dead space in progress toward 
permanency is dangerous.”  

The statewide Common Pleas Case Management System (CPCMS) 
is being introduced to dependency proceedings, tracking statistical 
criteria recommended by the Pew Commission on Children in 
Foster Care. The system promises to provide data for performance 
review and feedback to judges, administrators and policy makers. 
Justice Baer sounds excited in observing that “we’re no longer 
blind.”

Baer says that the Court’s reform initiatives are “spokes on the 
wheel of the safe and healthy child. The reform agenda is picking 
up momentum. We need to turn the system from one in which we 
yank kids in the middle of the night, with clothes in a bag… and 
call that child safe.  We must recognize that the emotional scars of 
removal are just as damaging.”  

S

What is coming in the near future? What is needed?

First, child advocacy and the systems that serve young people need 

a healthy dose of performance appraisal. We are together investing 
millions of dollars in financial and human capital. What is the 
return on our investment? Are we investing well?

An approach based on results can inform policy, management 
and advocacy decisions. We must have both the tools and the 
courage to ask critical questions about how well – or not – the 
kids are doing as a result of our interventions.  We should be using 
outcome measures to evaluate and improve our performance for 
children entrusted to our care, including:  school enrollment, high 
school graduation, adoptions, reduction of numbers of children 
and youth in care, disproportionate minority representation, 
and other benchmarks. Children and youth agencies, school 
systems, advocates, even the courts should be evaluated for their 
effectiveness. A 2006 Johns Hopkins University/Philadelphia 
Youth Network study of high school graduation rates revealed an 
alarming pattern: more than 75 percent of foster children and more 
than 90 percent of youths involved in the juvenile justice system 
did not graduate high school. Despite resources, effort and zeal, it 
seems we are failing our kids – we can do better.

Second, public accountability and transparency must become real. 
A major provision of recent state law requires a public summary 
of each case of a child fatality or near fatality that was due to 
substantiated abuse or neglect and to provide as much case-specific 
information as permissible while respecting the confidentiality 

www.advokid.org
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rights of the individuals. [the reports can be found in Pennsylvania’s 
Annual Child Abuse Report at http://www.dpw.state.pa.us]. Many 
are looking to the creation of a statewide Children’s Ombudsman 
function for public advocacy and the investigation of complaints 
from the public at large.  

It is essential that the public have access to performance data. For 
example, Philadelphia needs a successor to the annual Community 
Report Card issued for years by Philadelphia Safe and Sound, and 
likewise suburban county systems have virtually no performance 
appraisal mechanisms available to the public.

Open juvenile courts can help lift the shroud of secrecy, especially 
if local media outlets were to make commitments not to release 
family names as they do in other victimization cases.

Young people can play a role in holding us accountable.  Pokempner 
points out that the 2008 federal Fostering Connections Act “insists 
that youth need to be part of the court process, both for their own 
well-being and so that the participants are accountable to the youth 
and his/her needs and desires.”

Third, we should continue to improve lawyer practice for children 
and for their parents. Most often poor and disadvantaged, our 
clients suffer multiple deficits and dysfunctions, including some 
that span generations.  Representing a person with complex needs 
requires skills, expertise and resources.  Unfortunately, court-
appointed attorney and juvenile court caseloads remain far too 
high for the courts and attorneys to play their vital roles in ensuring 
the full measure of justice.

Child advocacy practice should address the “whole child,” 
including the child’s safety, family permanency and well-being. 
Once a youth is adjudicated, juvenile courts should focus on 
disposition – how the youth will be served – as much as they did 
on whether the youth was abused, or whether she/he is innocent or 
guilty. For example, at every hearing, the child’s educational needs 
and progress should be addressed. Is the child in school? Is it the 

right school?  Is the child on track to graduate? Are there learning 
deficits or emotional barriers that are impeding achievement?

Child and parent advocacy requires advanced skills training, 
heavy case preparation and social services planning outside the 
courtroom. Along with improving lawyering for children, a key 
goal should be improved legal practice for parents in dependency 
proceedings; the American Bar Association is planning its first 
parent representation conference this spring. Distance learning, as 
yet untested, may prove promising.

Accountability and transparency must become real. Methods aimed 
at meeting this goal must include specific strategies that allow the 
public to have a genuine voice in decisions being made on behalf 
of children. To this end, practices being supported by the Supreme 
Court focus on including the greater community in the protection 
of children. Sandy Moore, Administrator of the Supreme Court’s 
Office of Children and Families in the Courts, emphasizes the 
importance of this point. “Strength-based practices such as family 
group decision making, family finding and family development 
credentialing are all aimed at bringing family members and others 
who care about children together to plan for safety and care. The 
more eyes, ears and hearts involved in the critical decisions being 
made on behalf of children increases the likelihood of safety and 
future success for those children. No one system or individual 
can completely provide for the safety and care of children. Child 
safety, well-being and permanence must be the joint goal and 
responsibility of everyone,” says Moore.
 
And when tragedy does happen, we must honestly assess our 
collective efforts – or lack of such. A major provision of recent 
state law requires a public summary of each case of a child fatality 
or near fatality that was due to substantiated abuse or neglect and 
to provide as much case specific information as permissible while 
respecting the confidentiality rights of the individuals. The reports 
can be found in Pennsylvania’s Annual Child Abuse Report at 
http://www.dpw.state.pa.us. Many are looking to the creation of 
a statewide Children’s Ombudsman function for public advocacy 
and the investigation of complaints from the public at large. 

Quality in practice for children involved with the courts has 
marked recent innovations on the state and local scene, as policy 
makers and practitioners have engaged in numerous meaningful 
reforms. With abuse on the rise, and so much more work to be 
done, we all must call ourselves “child advocates.”

Frank P. Cervone (fcervone@advokid.org), is executive director of 
Support Center for Child Advocates in Philadelphia.



The Philadelphia Bar Association’s Annual 5K Run/Walk marks 
its 30th year in 2009 and shows no signs of slowing down. The 5K 
benefits the Support Center for Child Advocates.

Manny D. Pokotilow, co-chair of the 5K race committee, was 
inspired to start a race in Philadelphia after his experience running 
in the New York Marathon for the first time.

“I had just finished running my first New York Marathon and felt 
I could really do anything. I was looking for a new project for 
the Association’s Sports and Recreation Committee. We wanted to 
do something to show the Bar Association in a good light and do 
something for charity at the same time,” Pokotilow said.

A colleague of Pokotilow’s, Barry Greenberg, was on the board of 
directors for the Support Center at the time and thought it would 
be a great cause for which to raise money.

Pokotilow got $1,500 in seed money from the Bar Association to stage 
the first race on Fathers Day 1980. He learned that it took $3,000 to 
stage a race back then, so he had to find another race to pair up with. 
He talked with John Graham, who was executive director of the local 
Diabetes Association chapter, and the two groups joined forces. 

More than 800 runners signed up for that first race, a 10K along 
West River Drive. “We had 300 or 400 attorneys turn out to 
participate. We gave prizes in a lot of different categories and 
ended up raising about $20,000 for the Support Center that first 
year,” Pokotilow said. Participation swelled to nearly 1,500 in 
subsequent years.

The race was moved to May from June because the heat became a 
problem.  Because of its longevity, the Bar 5K continues to thrive 
without much competition from other events. “We’ve been able to 
maintain a level of 800 to 1,000 participants each year,” Pokotilow 
said.

The Support Center became the race’s sole beneficiary about three 
or four years ago, Pokotilow said, when the Diabetes Association 
decided to run its own event.

Last year’s 5K raised more than $112,000 for the Support Center 
and Pokotilow expects a big turnout for the 30th anniversary race 
on Sunday, May 17.  Visit charityrun2009.org for more information 
or to register for the race.

- Jeff Lyons
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By May Mon Post and Dr. Mark Franek

QUESTION 
of  Authority

Andrew Patel defended Jose Padilla, 

suspected of plotting a “dirty bomb” attack in the United States
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The federal government arrested José Padilla, an American 
citizen, in Chicago on May 8, 2002, and detained him as a material 
witness until June 9, 2002, when President Bush designated him 
an “enemy combatant.” Padilla was subsequently transferred to a 
military prison in South Carolina where he was held, without trial 
and in extreme solitary confinement, for more than three-and-a-
half years on suspicion of plotting a radioactive “dirty bomb” 
attack inside the United States. For more than two years he was 
denied counsel. After pressure from civil liberties groups and 
lawyers, including Patel, the Padilla case was eventually moved 
to a civilian court.

In a dramatic turn of events, the federal government’s November 
2005 indictment did not mention the alleged crimes that had 
lead to Padilla’s “enemy combatant” status and his 43 months of 
solitary confinement. No mention of a “dirty bomb”, no mention 
of planned attacks – or of “planning to plan” attacks – on U.S. 
soil, and no direct references to Al-Qaeda. Instead, the indictment 
accused Padilla of conspiring to murder, kidnap and maim people 
overseas. Furthermore, the indictment was handed down several 
days before a pending U.S. Supreme Court hearing on the Padilla 
case, which would have lead to a showdown between the Supreme 
Court and the president, and would have likely clarified the limits 

of the president’s power during wartime.

The change in strategy ultimately worked in favor of the 
government. After only three days of deliberation on Aug. 16, 
2007, a federal jury in Miami, Fla., found Padilla guilty of charges 
that he conspired to kill people in an overseas jihad and to fund 
and support overseas terrorism. He was sentenced to 17 years and 
4 months in prison. In one of his first public statements after the 
conviction, Patel observed: “You have to excuse me. It’s hard to 
summarize what, to me, is a human tragedy in a sentence or two. 
We were very sad, very disappointed, and had been hoping for a 
different verdict. We had been hoping that José would be home 
with his family today.”

Recently, Patel spoke to Philadelphia Lawyer editorial board 
member May Mon Post about the Padilla case. Post and writer 
Mark Franek took the transcript from the telephone interview 
and, where it seemed appropriate, re-ordered Patel’s answers and 
added boldface type. The goal was to tell a story in the manner of 
Esquire’s magazine’s “What I’ve Learned” column.

S

A ndrew Patel may be the only lawyer in the Unit-
ed States who stood at Ground Zero in Lower 
Manhattan moments before the Earth shook and 

then, in the tragedy’s terrible wake, went on the defend sus-
pected terrorists - just as he did before the World Trade 
Center towers fell. His clients often have uncommon names 
like El Sayyid Nosair - the convicted murderer suspected of 
masterminding the 1993 World Trade Center bombing from 
prison - and Jose Padilla - the man whose case is the basis 
of this story. His opponents often have unlimited resources. 
His job is not an easy one.
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On the morning of 9/11, I was right here. 
I was in Lower Manhattan. I will never 
forget.

I was so close from where I was standing. 
We could not see the building fall. 
According to The New York Times, if 
you look at the photographs of the South 
Tower, which was the first one to fall, and 
there’s an amazing photograph of it just 
starting to collapse. And if you look at the 
bottom of the photograph, you’ll see this 
brown cloud. According to The Times, that 
cloud was moving at 140 mph. I can tell 
you that from where I was standing, which 
was two blocks away, when something’s 
coming at you at 140 mph, you get two 
steps and then the lights go out. I actually 
put my hand in front of my face and could 
not see it. You couldn’t see, you couldn’t 
breathe. I had been standing shoulder-to-
shoulder with two people from my office, 
and they just disappeared. I eventually – 
if you’ve seen people covered with white 
ash – looking like ghost people. I was one 
of those people. I had chemical burns in 
my eyes from the material. As I explained 
to a friend of mine, for some of us, 9/11 
was not a television experience. When 
you say I will never forget it, that much is 
beyond the shadow of doubt.

The Padilla case is about Mr. Padilla and 
the constitutional principles that came 
out of this case, but it wasn’t really about 
the Constitution [itself]. That sounds like 
a trite answer, but it’s really not.  This 
case concerned, as the Supreme Court 
eventually put it, the authority of the most 
powerful office on the planet. Can the 
president order someone to be held by the 
military as a matter of executive whim? 
I don’t use the word “whim” lightly. But 
when you’re a judge, jury and sentencer, 
then whim becomes the appropriate 
word.

The notion that the law applies equally 
to one and all broke down in this case. 
Here we had the president himself say: “I 
order that this person be detained by the 
United States military,” and essentially 
argue that no court would have the 
authority to overrule, limit, or interfere 
with the president’s power to order 

someone’s detention. And that was really 
an extraordinary claim of authority by the 
president of the United States.

In the Southern District of New York and 
in almost all of the federal courts, there 
is a panel of private attorneys who have 
sufficient experience in federal criminal 
investigations where the court will ask us 
to represent individuals who can’t afford 
to hire an attorney. I am a member of what 
is called the Criminal Justice Act Panel in 
Manhattan. It was Chief Judge McCavey 
who asked me to get involved with the 
Padilla case. There’s a very clear rule of 
federal litigation; when a judge asks you 
to do something, the answer is always 
“yes.” That’s how I got involved in this 
case and these cases.

The public basis for initially declaring 
Padilla to be an enemy combatant was 
a declaration by an employee of the 
Department of Defense – a lawyer – 
containing certain factual allegations of 
which that individual had no personal 
knowledge. In other words, it was entirely 
hearsay.

At that time there was no redefined 
definition of an enemy combatant. It 
basically comes out of a Supreme Court 
decision from World War II, and at that 
point what it really meant was an “enemy 

soldier.”  But it’s been somewhat more 
defined as the litigation went along. But 
this is not a term that prior to this round of 
activity by the United States government 
was generally used in the discussions of 
the law of war. For example, if the term 
“negligence” is a legal term that lawyers 
and jurors understand, and the court can 
define, and has defined, there will be a 
dispute about whether a specific act is 
or is not negligent. The term “enemy 

combatant” has no such definition. If it 
sounds bizarre, that’s because it was.

The general allegations were that they 
had information – there was what was 
called the Mobbs Declaration, which 
was the basis for the president’s order, 
and there was an affidavit from an FBI 
agent that was the basis for the warrant 
for Padilla’s arrest. Michael H. Mobbs, 
Special Advisor to the Undersecretary 
Defense for Policy, declares that he is a 
government employee in the Department 
of Defense, government reports in records 
about Padilla, relevant to the president’s 
June 9 determination that he is an enemy 
combatant – I’m sort of paraphrasing 
this.  The information is derived from 
multiple intelligence sources regarding 
Abu Zubaydah and Binyama Mohammed. 
The term “intelligence source” is a broad 
term. It can be anything from a newspaper 
report to anyone who talks to someone 
who then talks to an intelligence officer. 
As to these two intelligence sources, the 
government has admitted that Zubaydah 
was waterboarded.  There has been a great 
deal of litigation and media coverage 
concerning Benyamin Mohammed. He 
experienced a rendition to Morroco where 
he was treated in a manner that would 
make waterboarding seem like a day in 
the park. It is distressing that the warrant 
[in Padilla’s case] was supported only by 

information obtained by torture.

When the source of information is 
obtained by torture, and the person 
providing information has no personal 
knowledge of the source, then you have 
unreliable information being reported 
as hearsay. So you have unreliability on 
top of unreliability, and based on that 
unreliability, which the government has 
now to a certain extent admitted, wouldn’t 

But this happened because the 
president said “I have the authority to 
do this.” This is exactly what the 
Constitution was designed to prevent
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stand up in court. You have someone being thrown into a military 
brig and held in complete isolation for more than three years. In 
other words, just because someone wants to say something bad 
about somebody, doesn’t mean it’s true.

For example: If the government obtained an affidavit that said 
[a person named] Muhammad had met with you, and you had 
planned to perform a terrorist act in the United States, but there’s no 
statement from Muhammad, the person who 
gives the statement never met Muhammad, 
there’s no information about how the 
statement was obtained from Muhammad. 
And yet, you’re thrown in jail, not even a 
jail that a judge has sent you to, but a jail the 
president has sent you to. That’s essentially 
what happened to Padilla.

When you say “allowed to happen” you 
assume there must have been a rational 
basis for it. But this happened because the 
president said, “I have the authority to do 
this.” This is exactly what the Constitution 
was designed to prevent: that level of assertion of power by any 
branch of government.

The important thing was not what Padilla said [during interrogation 
that resulted in a “confession”], but the fact that he was held under 
military detention by order of the president, and not by order of a 
judge. He was taken outside the Constitutional system. So what 
he said is really irrelevant, and has never been and probably never 
will be used in a court of law.

A conspiracy is an agreement between two or more people to 
do something unlawful. That’s a classic definition of a criminal 
conspiracy. The question is, can you have an agreement to agree 
to commit some crime that hasn’t happened? And the crime that 
Padilla was charged with was a conspiracy to commit murder 
overseas. So it was a conspiracy on top of a conspiracy. And it 
really kind of stretches the very logic of conspiracy law.

There was no dirty bomb. And the government brought an entirely 
different set of accusations against Padilla [in Miami]. The dirty 
bomb rumors, to be polite, were irrelevant to the charges in Miami. 
He just was not charged with anything to do with the dirty bomb – 
because there was none.

Well, it’s because the Attorney General of the United States went 
on television and said, “We stopped this guy from setting off a 
dirty bomb.”

This case was about some very fundamental basic issues. Does the 
president have the authority to hold someone on his own authority? 
Does a court have a right to say, “I’m sorry, Mr. President, you 
can’t do that.” And a number of courts did say, “Mr. President, you 
don’t have the right to do that.”   You don’t have the authority. The 
Constitution does not give your office the power to do that. It is an 
office of enormous but not unlimited power.

You don’t have to wait for terrorists’ 
acts to be completed before you begin 
an investigation or a prosecution. That’s 
certainly true.

Because, when guys are clearly involved 
in attempting to build a bomb [or planning 
a terrorist attack], that’s one thing. But you 
also have people who are involved in more 
advocacy kinds of things.  And then the question 
becomes, where do you draw the line?

I’m a solo practitioner, but there was a team 
of us working on the Padilla case. One of 

the things that really pleased me and made me very proud of our 
profession was the way lawyers from medium firms, big firms, 
and small firms rose to the occasion and didn’t say, “Oh, no, this 
is too controversial for me.” But they wrote magnificent amicus 
briefs at every level. At the District Court level, at the Circuit 
Court level, and then the Supreme Court. They made themselves 
available to discuss some of the very arcane issues involved. So 
it was really the support that we got from the legal community. I 
think it’s something that all of us can be very proud of. I thought 
it was extraordinary.  It was not, “what’s in it for us, or for our 
firm?” Instead, it was “we think this is important. What can we 
do to help?”

May Mon Post, the owner of the Post Law Firm and president of the 
Asian American Bar Association of Pennsylvania, is a member of 
the Editorial Board of The Philadelphia Lawyer magazine. Dr. Mark 
Franek is a freelance writer and a member of the Cabrini College 
English department.

The dirty bomb rumors, to be polite, were irrelevant to the 
charges in Miami. He just was not charged with anything to do 
with the dirty bomb – because there was none.

“The Constitution 
does not give your 
office the power to 

do that. It is an 
office of enormous 

but not unlimited 
power.”
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ALMOST 
LOST IN 
TRANSLATION

How a U.S. Army 
translator nearly lost his 

chance at American 
citizenship while on 

duty in the Middle East

By Audrey A. Allen
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Weisi applied for citizenship in May 2005 and passed the requisite 
tests at his naturalization interview in January 2006. At his 
interview, the U.S. Citizenship and Immigration Services (USCIS) 
informed Weisi his application could not be adjudicated due to 
“security clearance.” USCIS should have approved his citizenship 
within 120 days; however, he was told for the next three years 
his application was still pending due to continuing background 
security checks. Ironically, Weisi, who runs a New Jersey trucking 
firm, had been cleared through several levels of security in order 
to receive a license to transport hazardous materials, including 
explosives and medical waste, issued by the Department of 
Homeland Security.

Weisi, who speaks Kurdish, Arabic, Farsi, Turkmen, German and 
English, offered his services as a linguist for the U.S. Army as 
a Department of Defense civilian contractor. He was trained at 
Fort Benning, Ga., and deployed to Iraq in March 2007. Weisi is 
deployed on missions lasting approximately six months and then 
returns to the United States for a couple of weeks leave.  Although 
most details of Weisi’s deployment may not be released due to the 

extremely sensitive nature of protected intelligence, he serves as 
an interpreter for interrogators at detention camps. He travels with 
the troops, wearing camouflage and body armor, hopping in and 
out of moving helicopters. The U.S. Army has given Weisi several 
awards for his outstanding service on various missions due to his 
dedication and the national importance of his work. Moreover, he 
was given the honor of training other linguists.
  
Weisi returned early to the United States for his Christmas leave 
this past December due to a helicopter-related knee injury. Weisi 
went to the USCIS local office in Newark to check on the progress 
of his case. He was then finally handed a denial letter, indicating 
his case was denied due to his absence of more than six months 
outside the United States, allegedly breaking the continuity of 
his residence. To add insult to injury, his absence, as noted in the 
denial, was six months and one day. Since receiving his green card 
22 years ago, Weisi had not travelled outside of the United States 
even once until his deployment with the U.S. Army. Frustrated 
by this irrational response from the government, he retained my 
services, in the hopes of resolving the long-pending case.

A hmed Weisi, born in Iraq and an Austrian citizen, has 
been a U.S. legal permanent resident (green card hold-
er) since 1987. He has been married to Joan Pierson 

Weisi, a U.S. citizen, for 25 years. Joan was born and raised in 
New Jersey. The couple has a 21-year-old son, Marc, a junior 
and member of the Division III national champion men’s soccer 
team at Stevens Institute of Technology in Hoboken. 
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The life he has built over the past decades is entirely in the 
United States. To allege that Weisi had abandoned his residency 
due to lack of continuous residency was not only wrong, but a 
disservice to our country. Weisi has indispensible skills needed for 
our military intelligence. Instead of accommodating an individual 
who leaves his family for months at a time and risks his own life 
for service to the United States, the Weisis were forced to spend 
precious hours of his leaves attempting to have USCIS properly 
adjudicate his case. 

In order to meet the requirements for naturalization, an individual 
must have resided continuously in the United States from the date 
of the application filing until the time of admission for citizenship. 
INA §316(a)(2); 8 C.F.R. §316.2(a)(6). Absence for more than 
six months but less than one year raises a rebuttable presumption 
against compliance with the continuous residency requirements.  
INA §316(b); 8 C.F.R. §316.5(c)(1)(ii).  In contrast, an applicant 
must not be absent from the United States for a continuous period 
of more than one year. 8 C.F.R. §316.5(c)(1)(ii). 

An absence for over six months simply creates a rebuttable 
presumption that the individual has abandoned residency and is 

not normally grounds for denial, while an absence of over one year 
causes USCIS to look at an individual’s ties to the United States. 
Moreover, the regulations clearly state an individual employed by 
or under contract with the U.S. government or a contractor of the 
U.S. government is not deemed to break the continuity. 

On Dec. 23, 2008, Weisi received a call at his home from the head 
of the Newark Naturalization Unit informing that the USCIS had 
reopened the case that had been “erroneously denied” and he could 
be sworn in that day. To say the least, it is rare for USCIS to reopen 
and approve a case prior to an appeal being filed. The Weisis raced 
from Hunterdon County and I rushed from Conshohocken to 
USCIS’s Newark office, an empty building due to the next day’s 
holiday. The district adjudications officer was kind and apologetic 
to Weisi as he went through the citizenship application just as had 
been done nearly three years past at Weisi’s initial interview. 

We were then led to a cavernous room, typically reserved for 
ceremonies where hundreds of immigrants take the citizenship 
oath together. In front of an American flag and a Christmas tree, 
Weisi pledged his allegiance to the United States, renouncing 

An absence for over six months simply creates a rebuttable 
presumption that the individual has abandoned residency and 
is not normally grounds for denial, while an absence of over 
one year causes USCIS to look at an individual’s ties to the 
United States.

Ahmad Weisi on duty in the Middle East
(photo courtesy of Ahmad Weisi) 
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all other nations, and swore to bear arms for the United States 
in war times, which he found ironic as he carries a gun when 
deployed in Iraq. 

The following day, Weisi drove to Philadelphia, waiting 2 1/2 
hours to be issued a U.S. passport on an expedited basis as he 
was due to deploy back to Iraq any day. As a citizen, he will earn 
higher pay and be permitted to progress to higher levels within 
the U.S. Army. 

Weisi, who leaves his own family and risks his life for the 
security of our country, has finally received his U.S. citizenship 
after three years of waiting. It is a travesty of justice that Weisi’s 
heroics in serving our country have been recognized and 
awarded several times by the U.S. Army, while USCIS denied 
his application for naturalization and subjected Weisi to even 

further delay. Moreover, it further demonstrates 
USCIS has the discretion to move mountains 
when it so chooses.

Audrey L. Allen (aallen@halcur.com), of counsel 
to Halberstadt Curley, LLC, focuses exclusively on 
immigration and nationality law.

Weisi pledged his allegiance to the United States, renouncing 
loyalty to all other nations, and swore to bear arms for the 
United States in war times, which he found ironic as he carries 

a gun when deployed in Iraq. 

Ahmad Weisi with son
(photo courtesy of Ahmad Weisi) 
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My Most Unforgettable 
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No By Michael J. Carroll
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Here we may reign secure, and, in my choice,

To reign is worth ambition, though in Hell :

Better to reign in Hell, than serve in Heaven !

These opponents have ranged from honest, to sleazy, to evil. 
Somewhere on that continuum, between perfect and evil, fell 
Freddy. Freddy is no longer in this world but he made an impression 
while he was. Maybe not a huge impression on millions, but a deep 
and vivid impression on those who saw him in his own small part 
of the world where he reigned.

He made an impression on me. One that grew more complex over 
the years, shifting from comfortable, if not always accurate, black-
and-white to complex shades of grey.

Freddy represented landlords for a living. He was not terribly 
elegant or smooth, but knew enough about the law and the courts 

to get the job done for his clients. Mostly that job was evicting 
tenants. Throwing them out...legally, of course. He made a nice 
living handling a large eviction caseload. Quantity counts.

Freddy had presence. Physical presence was part of it.

He favored Ronald Reagan orange-tinted hair, but went the late 
and former president one better with tinted skin. Even in mid-
winter he strived for that “just stepped off the beach” flesh tone. 
Unfortunately, his bottle tan was nowhere near natural. It looked 
like the beach he stepped off of was somewhere on a Martian 
coastline.

Freddy also had presence that soared beyond the physical.

I reveal age as well as perhaps a failed attempt at an all-American 
upbringing when I tell you that as a young schoolboy I read 
Reader’s Digest. It may still survive in some form, but I have 
no first-hand knowledge of current vitality. One of the features 

I
n history, literature, and in life, some of the most interesting 
characters can be the bad guys. The enemy you fight with all 
your might and all you have in you. Sometimes the legal pro-

fession can be the same. Well OK, maybe just a little similar. I 
do not want to overstate the case. Maybe my opponents have 
fallen somewhat short of the tragic greatness of Satan in Mil-
ton’s Paradise Lost:
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I remember reading in the early grades was a section called 
something like “My Most Unforgettable Character.” Freddy would 
most definitely qualify as one of mine.

If I had really been that all-American boy, 
my view of Freddy would have been one-
dimensional, simple...and wrong. He was not 
as cynical or hard as he pretended to be, and 
did not always fit so neatly into the cartoon 
bad guy-role he liked to project.

He was a bit unforgettable the day a young 
attorney shuffled into landlord tenant court 
carrying books. Books of statutes and books 
of cases, I assume. Books.

Freddy looked her up and down, froze, then 
recoiled in mock horror as he yelped the 
word “books.” He repeated it a little louder. 
“Books.” Finally he came close to shouting 
“Books. If you need books the case is too 
complicated. You better refer it out.” Books.

Another Freddy moment – maybe for me, THE Freddy moment 
– came when we were both waiting for separate hearings to begin 
in adjoining courtrooms. Making small conversation to pass the 
wait, Freddy mentioned that he had a relative who, sad to say, 
was seriously injured in a traffic accident. Partially paralyzed 
in fact, and someone was at fault. Legally at fault. The relative 
came to Freddy for help and advice and he referred the case to an 
experienced personal injury trial attorney. Fault was so clear and 
injury so severe that a big money settlement had been offered. Two 
million dollars, said Freddy. And he would be in for a share. The 
trial lawyer would get 1/3 of any settlement or verdict and Freddy 
would get 1/3 of that.

According to Freddy, he got a call came from trial counsel, relaying 
the offer. Quite a chunk of change still; more so then. But trial 
counsel had told the insurance company lawyer “No! Not enough. 
Go higher or go away.”

Freddy’s eyes bulged. He hissed as his nicotine-yellowed fingers 
flayed the air between us. His mouth grew rounder and wider as 
sound escaped it. Barely audible at first, it grew louder and more 
recognizable: “Ni, Ni, N-N-NA NOOOO. NOOOOOOOO!”

“Mike,” he finally managed. “I could not even form the word. I 
could not get it out. ‘You told him N-N N–O?’, I asked him. You 
told him NO!!??”

Freddy’s voice slid from loud to shout. Other hallway conversations 
trailed off as lawyers and clients began to turn our way. Before 
we could pick up the conversation again I was beckoned into my 
courtroom. He backed away from me in the general direction of 
his own.

I saw Freddy a few weeks later and asked about the big money 
case. He gave me a look that fell somewhere between “What are 
you talking about, kid?” and “It never happened, see. Case closed.” 
Freddy changed the subject. There would be no information given 

up, thank you very much.

There were a few possibilities. He either got 
a bundle for the referral he made, or got little 
or nothing because something went wrong. 
A big win? Or a hand over-played? Either 
way he was not talking. Not to me at least. 
Or maybe he was simply saying “no.”

Freddy retired not too much later and died 
too soon afterward.

Now and then in landlord tenant court when 
the list is done and everyone has melted 
away to wherever they all disappear, I walk 
down the sterile echoing-bouncing hallways. 
As I pass through florescent glow, between 
dull, lightly painted walls on the path to the 

elevators, I swear I sometimes hear a hiss. Steam pipes? Maybe. I 
hear it only when I am alone, and hear it faintly: “Ni, Ni, N-N-NA 
NOOOO. NOOOOOOOO.”

Better to reign in Hell than serve in Heaven? Perhaps. The trick for 
each of us, I suppose, is knowing exactly where we are.

Michael Carroll, a public interest attorney, is a member of The 
Philadelphia Lawyer editorial board.

He either got a 
bundle for the 

referral he made, 
or got little or 

nothing because 
something went 

wrong. A big win? 
Or a hand over-

played? 
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It’s noon. Your Pennsylvania Su-
preme Court brief must be filed 
today no later than 4 p.m. All you 
have to do is print and copy the 
brief. Suddenly, your legal assis-

tant walks into your office, his face ashen. 
“Excuse me,” he says hesitatingly. “I can’t 
print the brief. My computer won’t boot; 
I think it crashed and I can’t get to your 
brief. I don’t know what to do.”

 
Or, what would happen if all your billing 
records disappeared?

Or, how would you explain to a client that 
you are not prepared for her real estate 
closing because your secretary’s com-
puter, on which the deed and other docu-
ments were stored, died yesterday and 
you only backup once a month? 

If these sound like your worst night-
mares, they could be. In each scenario 
you would have some very upset clients, 
soon to be ex-clients. At the worst, you 
might be writing to your malpractice car-
rier. In each scenario, you’re in trouble.

It isn’t a question of “if” a computer stor-
age drive (commonly called a “hard drive”) 
will fail; rather, the question is “when” it 
will. The answer: “Generally, at the least 
opportune moment.” Despite this re-
ality, many law offices (and computer 
users generally) simply ignore the pos-

sibility of a hard drive crash and do not 
back up their files (including client data 
and financial information). According to 
a survey by pcpitstop.com, 28.5 percent 
of the respondents never backup their 
computers, and only 14.8 percent of the 
people surveyed backup their computers 
daily. In short, many computer users are 
unprepared for the “worst” to happen. 

In this column, I will discuss why law 
offices (actually all businesses) should 
backup regularly (daily, at a minimum) 
and outline some of the ways to do so. 
Fortunately, the cost of backing up data 
has dropped dramatically, and backup 
software and services make saving up 
and restoring data simple. 

It almost seems superfluous to explain 
why to backup your data. After all, with-
out data, you cannot operate your office. 
Once you acknowledge that you have to 
backup, you must decide how frequently 
to do so. Because the Rules of Profes-
sional Conduct require attorneys to pre-
serve client data, and it may arguably be a 
violation of the Rules not to backup your 
computers or to do so infrequently, it is 
my belief that lawyers should backup 
their computer systems daily. Moreover, 
because your backup system should be 
automated, i.e., run by itself in the back-
ground, there is no reason not to backup 
every day, or even more often. 

There are many ways to perform backups, 
and these options can be divided into on-
site or online (offsite) systems. There are 
many types of onsite systems. Histori-
cally, many offices simply made copies 
of their files on tapes, CDs or DVDs, or 
on portable external hard drives. As more 
and more offices built networks, their op-
tions grew. 

The biggest advantage of an onsite sys-
tem is convenience, i.e., if something 
happens, the backup is on hand and 
ready to restore the lost data. Another ad-
vantage is that onsite storage is relatively 
inexpensive. The biggest risk of an onsite 
system, of course, is the inability to recov-
er your data if your building burns down 
or you cannot access your data because of 
a major disaster. Another potential nega-
tive of onsite systems is that the person 
responsible for the backups, i.e., whoever 
changes the tapes or swaps hard drives, 
must be reliable. It is not a job for the file 
clerk who calls in sick every other day. 

If you have a network, using network at-
tached storage (NAS) is a great solution. 
An NAS is a small unit with one or more 
hard drives and a network adapter that al-
lows you to store data from all computers 
on a network. In addition to acting as a 
central repository, an NAS device serves 
as the backup source for computers on 
your network. After you set up an NAS 

TechnologyTechnology Technology
Backing Up Isn’t Hard to Do

BY DANIEL J. SIEGEL

Software, services makes saving 
and restoring data simple.
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device, it requires little effort to maintain and operate. However, 
unlike some other onsite methods, it is generally not as easy to 
transport the stored data offsite, although some NAS systems al-
low users to upload and exchange files over the Internet. 

Another alternative, and the most commonly used backup meth-
od according to the PC Pitstop survey, is external hard drives, 
which store as much as 1 TB of data at very little cost. Because 
external hard drives have become so inexpensive, it’s easy to 
backup everything, including program files and data, onto one 
drive. The best way to use external hard drives is to buy more 
than one and swap them frequently (weekly is probably the most 
commonly chosen interval). That way, if your building does burn 
down, at most you will lose less than one week of work. External 
hard drives generally connect to a PC or to a server with either a 
USB or a FireWire connection. Regardless, backups are generally 
seamless.

Other options, which I do not generally recommend, are backing 
up to CDs or USB devices. Both methods generally require a user 
to be present to begin the process and may necessitate swapping 
discs or flash drives if the data do not fit on one. As a result, us-
ers tend to “forget” to complete these types of backups. More 
importantly, any backup that requires the user to be present and 
attentive is probably the method people will most likely ignore. 

Of course, the software you use is as important as the backup 
itself. Some programs are highly inefficient and take up lots of 
resources; in other words, they can slow your computer or your 
network to a crawl. Other backup systems work well, but their 
ability to restore data does not. Remember, it is the ability to restore 
data that gives backup systems their value.

A high-quality backup program will not perform a full (complete) 
backup every time. Rather, it will perform a full backup periodi-

cally (depending upon how the user programs it) and will per-
form incremental (or differential) backups the remainder of the 
time. As a result, these programs backup only the files that have 
been created or modified since the previous backup. In most 
cases, this means that only a small percentage of an office’s files 
need to be backed up every time. In addition, backup systems 
should allow flexibility in scheduling, so that you do not perform 
a backup at the time when the most users will be accessing the 
system.

The alternative to onsite systems is to use one of the many on-
line services that seem to be sprouting up everywhere. Online 
services store your data offsite and make it available whenever 
and wherever you need it. Online backup services transfer your 
data to an online storage location. Depending upon how much 
storage space you buy, you can backup your entire system or, as 
is more commonly done, just your data files. But remember, if 
you online backup data, you will need to use all of your program 
installation discs when you restore your system following a hard 
drive failure.

If you choose to use an online backup system, you must be cer-
tain that it is secure and that confidential client information will 
be protected. Many online services provide “shared” space, which 
means that your information shares a location with their other 
customers’, and that your data may be accessible to that preco-
cious teenager next door. In addition, some online services retain 
only one copy of your data. For example, one company’s “Terms 
of Use” states that it “does not maintain a back-up copy of your 
data saved to our servers. Should your data be lost … we will make 
commercially reasonable efforts to create a replacement back-up 
from the files stored on your computer.” Those terms are of no 
value should your hard drive suffer a total failure. 

Because the Rules of Professional Conduct require      
attorneys to preserve client data, it may arguably be a 
violation of the Rules not to backup your computers or 
to do so infrequently. 
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airPod Seats 3; no Gas required

MDI’s new AirPod                 
looks more like 
something from the 
Pixar film “Wall-
E” rather than a 
commuter car, but 
the Luxemborg-based 
company grabbed a 
lot of attention when 
the car was unveiled at 
the 2009 Geneva Auto 
Show last month.
The AirPod runs on compressed air 
and has a range of 112 miles. It takes only two minutes 
to refill the vehicle’s 45-gallon tank of compressed air. The 
three-wheeled car is controlled with a joystick and can hit 
45 mph, according to MDI’s web site. The 465-pound Air-
Pod only creates 8 horsepower. The car is expected to go into 
production sometime this spring. Visit theaircar.com for more 
information.

Kindle Meets the iPhone

If you’d like to read e-books and don’t feel like shelling out 
$359 for Amazon’s Kindle 2, you can use the Kindle service 
on your Apple iPhone. The Kindle for iPhone app lets iPhone 
and iPod Touch owners read Kindle books with a simple and 
elegant interface. And the Kindle for iPhone app is a free 
download from Apple.

You can browse through thousands of titles at amazon.com/
kindlestore and then wirelessly transfer them to your Apple 
device. Most New York Times bestsellers and new releases 
are $9.99 unless marked otherwise. Kindle for iPhone doesn’t 
support magazine or newspaper subscriptions. 

Tech   briefS
Many services claim to encrypt data, but some of the more ba-
sic ones can easily be compromised. At a minimum, backup 
services should provide high levels of encryption. For exam-
ple, many comply with Federal Information Processing Stan-
dards Publication 197, the standard for encrypting data used 
by the federal agencies, developed by the National Institute of 
Standards and Technology. 

When choosing a backup service, consider how much stor-
age space you are purchasing and the cost for increasing the 
space you need. As more and more documents are created 
electronically (particularly with the advent of electronic fil-
ing), the need for electronic storage space will increase. Thus, 
read the fine print to learn how much space you are buying 
and the cost to expand your online storage.

Once you have chosen a backup solution, you need to imple-
ment and test it. You should periodically “check” the backup 
to make sure all your office’s files have been backed up. If 
not, verify the settings to be certain that the backup was pro-
grammed correctly.

Next, run a test to verify that you can restore your data. One 
option is to create and backup a test file. After the backup 
is completed, delete the original test file and then use your 
backup software to restore the file. If the software does not re-
store the file, determine why, so that you will be able to restore 
a file when you really need to do so.

When you have a high quality backup system, it does the work, 
and you do not have to think about it. Law offices cannot sur-
vive without their client data and other files. Because there 
are so many ways of backing up your office’s data, there is no 
longer any valid excuse for not doing so.                           n

Daniel J. Siegel (pba@danieljsiegel.com), a member of the 
Editorial Board of The Philadelphia Lawyer, is a local attorney 
who operates the Law Offices of Daniel J. Siegel, LLC and is the 
president of Integrated Technology Services, LLC.
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That sound you hear?  It’s the sobbing of bookstore execs.  Amazon’s Kindle 2 – a sleek reincarnation of the original – and 

Sony’s Reader PRS-700 – another second generation – take the library out of your home and put it in the palm of your 

hand, effectively letting you never enter a Barnes and Noble again.  

Whether you’re excited or upset by this prospect, the devices behind it offer functions no book, newspaper or magazine ever 

could.   Besides the ability to have all three mediums a mere button-press away and displayed just as they’d look on paper, 

one reader lets you surf the web and the other has a full touch-screen.  One can read aloud for you while the other boasts 

memory card slots for more storage.  Which one is which?  You’ll have to bear with this quaint magazine a moment longer 

and review the list below.

Tech  
UPDATE

Featuress sony reader prs 700™ amazon Kindle 2™

dimensions 5.1 x 6.7 x 0.4 inches 8 x 5.3 x 0.36 inches

weight 10 oz. (without cover) 10.2 oz.

display 8-level gray scale/170 pixels per inch 16-level gray scale/167 pixels per inch

screen 6 inches diagonal/ touch screen 6 inches diagonal/no touch screen

memory 512 mB (aBout 350 BooKs) 2gB (aBout 1500 BooKs)

expanded memory two memory card slots none

connectivity none (via usB port) wireless via sprint, no wi-Fi

Formats supported drm text, mp3, pdF, doc, images Kindle, text, audiBle, mp3, pdF, html, doc, images

colors silver, BlacK, red white

audio none text to speech that allows BooK to Be read aloud

online none Basic weB Browser

Battery lithium ion (7,500 pages on single charge) lithium polymer (weeK or more with wireless oFF)

content 160,000 BooKs availaBle 230,000 BooKs availaBle

price $399 $359
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Getting Your Life Together
Book review
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Making It All Work is 
David Allen’s newest 
book on personal pro-
ductivity. It follows the 
cult-like adoption of his 

earlier book, Getting Things Done, where 
techie knowledge workers drank the Kool-
Aid and fully devoted themselves to lives 
of cross-referenced to-do lists, specialized 
terms like “ubiquitous capture,” and an un-
natural fondness of label makers.  Thank-
fully, Making It All Work is a just sip of that 
Kool-Aid for the rest of us.

How often have you wasted away a few 
spare minutes in a cab or between meet-
ings? It wasn’t for a lack of things to do. 
We all have some work undone at the end 
of the day. You may have skimmed down 
the BlackBerry or taken in a round of Brick 
Breaker. There were better things that you 
could have done if you had the right infor-
mation at your fingertips – like a reminder 
about a phone call to make and the phone 
number. If you had the right system in place 
that information would be there when you 
need it and you would be able to use these 
fragments of time that might otherwise be 
lost.

But more than that, the right system can 
alleviate worries that something has fallen 
through the cracks. Having all of your re-
sponsibilities, projects, and tasks laid out 
for inspection gives you a general’s view of 
the battlefield. With that enhanced perspec-
tive, you’re in a better position to make 
your tactical day-to-day activities without 
wondering if you’ve missed something. 
Making It All Work provides some practi-
cal suggestions to help busy folks be more 
in control and have more perspective on 
their work. These suggestions can be lay-
ered onto your existing tools – your e-mail, 
calendar, to-do lists, diaries, etc.  

In contrast, Allen’s earlier Getting Things 
Done offered a very specific personal pro-
ductivity framework that delivered peace of 
mind to those who committed themselves 
to its practice. The framework required 
multiple, cross-referenced lists categorized 
for specific situations. This structured, al-
gorithmic way of looking at work appealed 
to the hyper-technical programming geeky 
types who wrote blogs, authored open 
source list-making software, and perhaps 
most indicative of the techie influence, 
shortened the title of 
Allen’s book to an ac-
ronym – GTD. Keep-
ing up with such a 
comprehensive sys-
tem is really a part-
time job.

Which may explain 
why, despite its ef-
fectiveness and 
the large number 
of success stories, 
the GTD process 
hasn’t taken off 
among attorneys, 
who already have 
productivity tools 
that work and al-
ready have limited time for such things. 
Things like trial calendars, docketing sys-
tems, and even simple to-do lists written on 
whiteboards, do a fair enough job of keep-
ing track of everything that needs to be 
done. So, trying to install a new, complex 
system may not seem worth the time.  

Enter Allen’s new book. Making It All Work 
provides the broader thoughts and prin-
ciples on personal productivity that made 
the GTD approach work. The book offers 
insights and that can be applied to any sys-
tem. Darting back and forth between the 
practical and the abstract, Allen’s book 
presents many tips for enhanced productiv-
ity and the theory behind them.
For example, one tip is to develop a habit 

of asking “what’s the next action” for the 
work at hand. Allen’s “next action” is 
the specific, doable task, such as make a 
phone call, draft a letter, have a meeting, 
etc. Thinking in terms of what’s next helps 
keep things moving forward and avoids 
engagements that get drawn out without a 
conclusion in sight.

On it’s face, this may seem like an obvious 
tip, but often the source of procrastination 
is not having a clear and discrete thing to do 

next. For example, it’s easy 
to put off working when the 
task is vague like “get back-
ground facts for the Jones 
matter” when you haven’t 
thought through what you’re 
tangibly going to do next – do 
a database search, call the cli-
ent, e-mail an investigator, etc. 
You’re less likely to waste time 
once you have determined the 
next thing to do at this level of 
granularity, and if you get stuck, 
Allen’s book provides questions 
and criteria to help.

Thinking about the next action 
also helps cut through clutter. 
For example, much of the clutter 
that fills up offices, in-boxes and 

briefcases is a pile of stubborn stuff that’s 
there because we’re not quite sure what to 
do with it. When an e-mail hits our inbox 
from a client asking a question, we know 
how to respond and how to file the e-mail. 
But, other stuff like mailings, pamphlets, an 
e-mail about some new case law or policy, 
seem to pile up because we haven’t taken 
the time to think about what that new input 
means to us. Because you haven’t decided 
what to do, you just set it aside and the ma-
terials pile up.

Allen explains that determining if there’s a 
tangible, doable action forces you to clarify 
your thinking. If that letter in your inbox 
is actionable, figure out what that specific 

By  MICHAEL KOPTIW

Making it all work
by David Allen
Viking, 2008, 400 pages, ($24.95)
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action is.  Then either do it or set a reminder to 
yourself to do it. If it’s not actionable, then ei-
ther throw it away or file it away appropriately.  
Then, you won’t be spending more time on it 
than is needed and stuff won’t linger around tak-
ing up space and stressing you out. 

Another suggested practice is “capturing” and 
organizing what’s on your mind. Allen stresses 
that by not paying attention to what has your at-
tention, you may be wasting time on some things 
and not spending enough time on others.  

Allen’s “capturing” is essentially making a laundry 
list of everything that you have some commitment 
to do. This includes things due to colleagues and 
clients, planning for that trip with your family, and 
even that CLE you’ve been meaning to take. Allen 
stresses that only once you have everything out of 
your mind will you be able to have a true view 
of what you have to consider. You don’t have to 
do it all. Rather, you’ll likely feel some relief just 
knowing that you’ve got it all in front of you. Then 
you can be an executive and decide what each 
thing means to you, whether it’s an effective use 
of your time or, if in light of everything else, you 
can drop it.  Allen describes ways to make “captur-
ing” a habit and ways to organize the results in a 
meaningful way.

Unfortunately, the organization scheme that Al-
len presents is complex. Not everything on your 
mind was created equal. Certain captured items 
may relate to projects and actions that you have 
to do. Others may relate to loftier goals, wor-
ries, and things that you might want to do in the 
future. The book lays out a taxonomy, including 
charts, for making sense of what’s on your mind. 
But with categories like “incubate” “support,” and 
“outcomes,” some of Allen’s organization scheme 
may be too abstract to be practical for most of us.

Regardless of how you organize it, the real value 
in getting all of your responsibilities and commit-
ments out in front of you comes when you regu-
larly review your list, keep it current, and reflect 
on the progress that you’ve made. By coming back 
and reconsidering all that you have on your plate, 
you’re keeping yourself focused on the projects 
and tasks most important to you. Moreover, you’ll 
come to trust the process and feel more relaxed 
knowing that nothing will get missed.

The book takes a motivational, self-help turn when 
Allen discusses getting perspective in a structured 
way. He describes six levels of scrutiny from 

ATTORNEY DISCIPLINARY / ETHICS MATTERS
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James C. Schwartzman, Esq.
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Pennsylvania Interest on Lawyers Trust Account Board

Pennsylvania and New Jersey matters    No charge for initial consultation

1818 Market Street, 29th Floor, Philadelphia, PA 19103
(215) 751-2863

Dana Pirone Garrity, Esq.
Representing attorneys in disciplinary/ethics matters for 13 years      Author/Speaker on ethics matters

which to examine your life and work, with the lowest level relating to the day-to-day 
work and highest level relating your personal purpose in life. Allen departs from other 
business books that cover goal setting and vision with his “areas of focus” level.  Here, 
Allen states that most folks can identify the 10 to 15. These are not lofty goals or ideals. 
Rather, this is a list of your core responsibilities. For example, the list might include 
things like business development, staff training, client service, etc. Identifying these 
areas and revisiting them on occasion can help refine your priorities and keep you on 
track.  

In sum, Allen has identified the backbone principles of the successful GTD franchise 
and has presented them in a way that enables anyone to fold them into their existing 
productivity tools. Even though Allen takes the occasional detour into the more abstract 
reaches of personal productivity, the majority of the tips and suggestions in Making it 
All Work would be a helpful and efficient addition to already working systems.         n

Michael Koptiw (mkoptiw@woodcock.com) is a patent attorney with Woodcock 
Washburn LLP.
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1979

The Philadelphia Bar Association sponsored Law Day 1979.

More than 1,000 high school students par-
ticipated in Law Day, May, 1 1979, spon-
sored by the Philadelphia Bar Association. 
Pupils attended workshops in City Hall 
courts on “Our Changing Rights,” the na-
tional Law Day theme. Dramatization of rape 
trial packs court with pupils (left). Chancel-
lor Leon Katz (below) addresses more than 
1,000 school pupils in City Hall Courtyard.
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